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DATE 
e Nov . 
Dec. 
® 
Dec. 
Dec. 
® 
Jun. 
Feb. 


DOCKET ENTRIES 


UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


NATIONAL STARCH & CHEMICAL CORPORATION, 


Plaintiff-Appellee, 


-against- 


SS HERMIONE, her engines, boilers, etc., 
APOLLO SHIPPING CO., 


Defendants, 


-and- 


AMBER MARITIME CORP., 


13-73 


4-73 


13-73 


13-73 


~74 


1-74 


Defendant-Appellant. 


PROCEEDINGS 


Filed Complaint ard Issued Summons 


Filed Summons with Marshal's Return 
Served Amber Maritime Corp by William 
Hepburn, Oper. Mgr. auth to accept on 
11/29/73 


Filed ANSWER of Deft. Amber Maritime 
Corp. 


Filed Pltff's Notice of Examination 
before tria? ret. 1/18/73. 


Filed Interrogs propounded to Pltff by 
Deft. Amber Maritime Corp. 


PRE-TRIAL CONFERENCE HELD BY Judge Tyler 


DATE 


Jan. 31-74 


Feb. 1-74 


Apr. 15-74 
& APr. 26-74 


May 24-74 


May 29-74 


May 30-74 


Jun. 20-74 


Jun. 21-74 


Jur. 24-74 


Jun. 27-74 


Jul. 1-74 


PROCEEDINGS 


Filed Pltff's Answer to Interrogs. 


Filed Notice of Change of Firm Name 
for Atty for Pltff. 


PRE-TRIAL CONFERENCE HELD BY Tyler, J. 


Filed .tff's Notice of Motion to 
trans xr & Consolidate pursuai.t to 
28 USC, Sec. 1404(a) & FRCP, Rule 
42(a) ret. 6/17/74. 


Filed Notice of reassignment to 
Judge Weinfeld. m/n 


Filed Deft. Amber Maritime affdt. 
of Arthur Boal in opposition to 
motion to transfer 


Filed stip. and order that the motion 
by pltf. for consolidation and transfer 
to the EDNY is ad“. to June 25, 1974. 
So ordered, Weinfeld, J. 


Filed pltf's reply affdt. of Marton B. 
Mulroy in reply to the affdvt. 
in opposition to motion to transfer. 


Filed plaintiff's affdvt. and notice of 
motion for a protective order -ret. 
7-2-74. 


Filed memo end. cn pltfs. motion dated 
May 24, 1974 transferring action to the 
EDNY---Motion denied. So ordered, 
Weinfeld, J. m/n 


Filed deft. Amber Maritime Corp. affdt. 
of Arthur M. Boal in opposition to 
pltfs. motion for protective order 
Rule 26(c) FRCP. 
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e DATE 
Jun. 


Nov. 
Nov. 


Nov. 


Nov. 


Nov. 


Dec. 


Dec. 


Mar . 


Apr. 


Apr. 


28-74 
7-74 


13-74 


18-74 


15-74 


29-74 


18-74 


16-74 


26-75 


10-75 


PROCEEDINGS 
Filed Pltff. Notice to Produce 


Filed Deft. Amber Maritime Corp. 
request for admissions to pltf. 


Filed Pltff's Reply to Request for 
Admissions 


Filed deft. Amber Maritime Corp.'s 
affdvt. and notice of motion to adj. 
action - ret. 12-20-74 


Filed pltfs. answering affdt. of 
Martin Mulroy 


Filed memo end. on deft. Amb2. Mfaritir2 
Corp. affdt. dated Nov. 15, 1° 4 ~--The 
within motion is withdrawn as per 
attached letter dated Nov. 22, 1974, 
Weinfeld, J. m/n 


Filed Deft. Amber Maritime Corp. 
answer to plfts. note of issue. 


Filed Pltffs. note of issue and statement 
of readiness. 


Filed pltf. ANSWERING affdvt. of attempts 
to amend its answer HRCLE&C 


Filed depositions of Capt. Theodore Argyris 
taken before Dean Diziken. Counsel to the 
US at Athens, Greece. m/n 


PRE-TRIAL CONFERENCE HELD BY Mag. Goittel 


Filed consent supplemental pre-trial 
order--Weinfeld, J. 


Filed deft. Amber Maritime Corp. affdt. 
anc notice of motion for an order per- 
Mitting the deft. to file an amended 
answer 


Filed memo. Endorsed on motion filed 
3-24-75. Deft. Amber Maritime's 
motion to file amended answer is 
denied=--Weinfeld, J. m/n 
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DATE 
Apr. 
May 


Jun. 


Jun. 


Jun. 
Jun. 
Jun. 
Jun. 
Jun. 


Jun. 


Jun. 


Jul. 


30-75 


2-75 


PROCEEDINGS 
Non-Jury trial begun before: Judge Weinfeld 
Trial concluded and decision reserved 


Filed consented to pre-trial order. So 
Ordered, Weinfeld, J. 


Filed deft. Amber Maritime proposed 
findings of facts. 


Filed pltfs. proposed findings of facts. 
Filed defts. trial memorandum. 

Filed pltfs. trial brief. 

Filed defts. brief. 

Filed plfts. post trial memorandum. 


Filed OPINION #42547--Pltf. is entitled 
to recover the total stipulated amt. of 
damages $15,929.60. Weinfeld, J. m/n 


Filed Judgment #75,570 Ordered that the 
pltf. National Starch & Chemical Corp., 
recover of the deft. Amber Maritime Corp. 
the sum of Fifteen Thousand Nine Hundred 
Twenty-Nine ¢ 60/100 ($15,929.60) dollars 
with interest thereon at the rate of six 
per cent from the twentieth day of Nov. 
1972, in the amount of Two Thousand Four 
Hundred Seventy-Eight & No/100 ($2,478.00 
dollars amounting in all to the sum of 
Eighteen Thousand Four Hundred Seven & 
60/100 ($18,407.60) dollars, together with 
its costs of action to be taxed by the 
Clerk of the Court, and that the action 
against Apollo Shipping Co. is dismissed 
without costs, no appearance having been 
entered by said deft. --- Weinfeld, J. 
Judgment Entered 6-30-75-clerk. 


Filed bill of costs on Judgt. #75,570 


taxed in the sum of $44.76. in favor of 
pltf. 
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DATE 


Jul. 


Jul. 


Jul. 


17-75 


22-75 


22-75 


PROCEEDINGS 


Filed Transcript of Record of Proceedings 
Dated April 29, 30, 1975 


Filed appeal bond #S749013 in the amount 
of $250.00 by Northwestern National Insurance 
Company of Milwaukee, Wisconsin for deft. 
Amber Maritime Corp. for costs on appeal. 


Filed deft. Amber Maritime Corp. notice of 
appeal to the USCA for the Second Circuit 
from a judgment of the Dist. Court entered 
on 6-30-75. mail copy to Hill, Ribkins, 
Carey, Loesberg & O'Brien 
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COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL sTARCH & CHEMICAL CORPORATION, 
Plaintiff, 
-against- 


SS HERMIONE, her engines, boilers, etc., 
AMBER MARITIME CORP., APOLLO SHIPPING CO., 


Defendants. 


The plaintiff herein, by their attorneys, 
Hill, Rivkins, Warburton, McGowan and Carey, complaining 
of the above namer vessel and defendants, allege upon 
information and belief: 

FIRST: This is an admiralty or maritime 
claim within the meaning of Rule 9(h) of the Rules 
of Civil Procedure. 

SECOND: At and during all the times here- 
inafter mentioned, plaintiffs had and now have the legal 
st atus and principal offices and places cof business 
stated in Schedule A hereto annexed and by this refer- 
ence made a part hereof. 

THIRD: At and during all the times herein- 
after mentioned, defendants had and now have the legal 
status and offices and places of business stated as 
common carriers of merchandise by water for hire, and 


owned, operated, managed, chartered and controlled 


6a 


the above named vessel which now is or will be within 
the jurisdiction of this Court during the pendency 
of this action. 

FOURTH: On or about the date and at the 
port of shipment stated in Schedule A, there was 
delivered to the vessel and defendants in good order 
and condition the shipment described in Schedule A, 
which the said vessel and defendants received, accepted 
and agreed to tra: -nort for certain consideration to 
the port of destination stated in Schedule A. 

FIFTH: Thereafter, the said vessel arrived 
at the port of destination described in Schedule A, 
where the cargo was delivered short and/or otherwise 
damaged. 

SIXTH: By reason of the premises, the above 
named vessel and defendants breached, failed and vio- 
lated their duties and obligations as common carriers 
and were otherwise at fault. 

SEVENTH: Plaintiff was the shipper, con- 
signee or owner cf the shipment as described in 
Schedule A, and brings this action on its own behalf 
and, as agent and trustee, on behalf of and for the 
interest of all parties who may be or become interested 


in the said shipment, as their respective interests may 
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ultimately appear, and plaintiff is entitled to main- 
tain this action. 

EIGHTH: Plaintiff has duly performed ell 
duties and obligations on its part to be performed. 

NINTH: By reason of the premises, plaintiff 
has sustained damages as nearly as same can now be 
estimated, no part of which has been paid, although 
duly demanded, in the amount of $20,281.68. 

WHEREFORE, plaintiff prays: 

1. That process in due form of law accord- 
ing to the practice of this Court may issue against 
defendants. 

2. That if defendants cannot be found within 
this District, that all of their property within this 
District, as shall be described in the affidavit at- 
tached hereto, be attached in the sum set forth in this 
complaint, with interest and costs. 

3. That a decree may be entered in favor 
of plaintiff against defendants for the amount of plain- 
tiff's damages, together with interest and costs. 

4. That process in due form of law according 
to the practice of this Court may issue against the 
aforesaid named vessel. 


5. Plaintiff further prays for such other, 
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further and different relief as to this Court may 


seem just and proper in the premises. 


HILL, RIVKINS, MCGOWAN & CAREY 
Attorneys for Plaintiff 


By: s/ Martin B. Mulroy 
Member o ‘-he Firm 


[Duly .ed by 
Martin B. Mulroy 
on November 12, 1973] 
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SCHEDULE A - ANNEXED TO COMPLAINT 


Plaintiff legal status and place of business: 


Plaintiff, National Starch & Chemical Corpora- 
tion is a corporation organized and existing under and 
by virtue of the laws of the United States with an 
office and place of business at 1735 West Front Street, 
Plainfield, New Jersey, 


Defendant legal status and place of business: 


Amber Maritime Corp. is a corporation organized 
and existing under and by virtue of the laws of the United 
States with an office and place of business in care of 
Amber Asia Corporation 1615 Northern Blvd., Manhasset, 

New York. 


Apollo Shipping Co. is a corporation organized 
ard existing under and by virtue of the laws of Greece 
vith an office and place of business in care of Atlantis 
Shipping and Commercial Co. Ltd., Office No. 6, 3rd floor, 
Odos Fillelinon 9, Piroeus, Greece. 


Date of Shinment: November 14, 1972 
Port of Shipment: Bangkok 

Port of Discharge: Camden 

Shipper: 

Consignee: 

Notify: 


Description of Shipment: 221 pallets containing 5525 bags 
tapioca flour; 199 pallets con- 
taining 4975 bags tapioca flour; 
221 pallets containing 5525 bags 
tapioca flour; 381 pallets con- 
taining 9525 bags tapioca flour 


Nature of Loss or Damage: short-delive » and damage/ 
slackage to abuve described 
shipment uiuder bs/l 1, 3, 4 and 
6. 
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ANSWER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


[ SAME TITLE ] 


The defendant, AMBER MARITIME CORP., answer- 
ing the complaint herein by its attorneys, BOAL, DOTI 
& LARSEN, respectfully alleges upon information and 
belief as follows: 

FIRST: It denies knowledge or information 
sufficient to form a belief as to the allegatiors con- 
tained in Paragraph SECOND and SEVENTH of the complaint. 

SECOND: It denies each and every allegation 
contained ir raragraphs THIRD and FOURTH of the complaint 
insofar as those paragraphs refer to the defendant, AMBER 
MARITIME CORP., and denies knowledge or information suf- 
ficient to form a belief insofar as those allegations 
relate to the other defendants. 

THIRD: It denies each and every allegation 
contained in Paragraphs FIFTH, SEXTH, EIGHTH and NINTH 
of the complaint. 

FURTHER ANSWERING AND AS AN AFFIRMATIVE 

DEFENSE, THE DEFENDANT, AMBER MARITIME 

CORP., ALLEGES: 

FOURTH: That if as alleged in the complaint 


any damage was occasioned to the cargo therein described, 


lla 


such damage wis caused by storms and perils of the sea 
and/or improper and inadequate packaging and palleti- 
zation by the shipper and not by any event for which 
the defendant is responsible or liable. 

WHEREFORE, the defendant, AMBER MARITIME CORP., 
demands that the complaint as to it be dismissed with 
costs as against the plaintiff and that it be granted 
such other and further relief as the cause of justice 


may require. 


BOAL, DOTI & LARSEN 


By y 
A Member of the Firm 
Attorneys for Defendant, 
AMBER MARITIME CORP. 
Office & P. O. Address 
225 Broadway 
New York, New York 10007 

233-2500 


19: HILL, RIVKINS, McGOWAN & CAREY, ESQS. 
Attorneys for Plaintiff 
96 Fulton Street 
New York, New York 10038 
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INTERROGATORIES NOS. 2 AND 5 ADDRESSED TO THE 
PLAINTIFF AND ANSWERS THERETO, WITH EXCERPT 
FROM THE SURVE. REPORT OF THEODORE HELPRIN 


INTERROGATORIES ADDRESSED TO THE PLAINTIFF 
AND ANSWERS 


Intesrogatory No. 2: If the named shipper in the bills of 
lading is not the agent of the plaintiff, 
state if the plaintiff obtained titles to 
the bills of lading. 


ANSWER : Yes. The bills of lading were endorsed in 
blank and delivered to plaintiff approx- 
imately within 1 or 2 weeks after arrival 
of the S/S HERMIONE, precise date of 
the bills of lading and the date of 
peyment for the cargo should be furnished 

‘ as soon as available. 


x*k 


Interrogatory No. 5: State for each bill of lading the number 
of bags that were damaged and the amount 
of cargo lost because of such damage. 


ANSWER : See survey report by Theodore D. 
Helprin, Inc. dated July 25, 1973. 


EXCERPTS FROM SURVEY REPORT: 


"Our examinations revealed the shipments to consist 
of the nezmal 6 ply kraft paper bags, mchine sewn 
over reinforcing tape at the top and bottom with 
each bag weighing 100 ponnds net. 

"The bags were originally stacked on pallets in 6 
tiers of 4 bags each leaving an open space in 
the center in which an additional bag was placed. 


- Bach pallet load, therefore, consisted -* 25 bags. 
"The pallets were satisfactorily constructed of 1''x3" 
and 2 3/4" x 3" lumber. The palletized units 
measured 48" x 48" x 48" and were covered with double- 
. faced corrugated fibreboard on the tops and two 


sides, The other 2 sides were partly covered at 
the top. Zach palletized unit had the bags secured 
horizontally with two 5/8" plastic straps." 
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AFFIDAVIT OF MARTIN B. MUL”OY 
SWORN TO MAY 24, 1974 = IW 
SUPPORT OF MOTION TO TRANSFER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


[ SAME TITLE ]} 


STATE OF NEW YORK ) 
) 


COUNTY OF NEW YORK ) SS:- 

MARTIN B. MULROY, being duly sworn, deposes 
and says: 

I am an ati ney and member of the firm of 
HILL, RIVKINS, CAREY, LOESBERG & O'BRIEN, attorneys 
for plaintiff herein and I am fully familiar with all 
the pleadings and proceedings heretofore had herein. 

This is an action for shortage and damage to 
cargo brought in the name of the consignee who purchased 
the cargo in question from Tapioca Associates, Inc. The 
suit was brought by National Starch and Chemical Corpora- 
tion according to paragraph 7 of the complaint "on its 
own behalf and, as agent and trustee, on behalf of and 
for the interest of all parties who may be or become 
interested in the said shipment ..... . 

The invoice of sale for each of the four 
bills of lading involved in this suit are attached 


hereto as Exhibit "A" and a letter between seller and 
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buyer predating the carriage on the defendant vessel 


under which the plaintiff herein effected the insurance 
is attached heretc, made a part hereof and marked 
Exhibit "B". 

At a pre~trial conference the attorney for 
the defendant Amber Maritime Corp., charterer of the 
carrying vessel advised Judge Tyler of the existence of 
a suit arising out of the same voyage involving the 
same cargo before Judge Bartels in the Eastern District 
of New York. 

After talking to the attorney for the plain- 
tiff in that suit deponent was advised that neither he 
nor his client, Tapioca Associates, Inc. have any objection 
to the consolidation of the present litigation before 
this Court with that suit which arose out of the same 
identical contracts \f carriage and in fact involved 
the same parties, representative capacity aside. The 
verified complaint in the Eastern District suit with 
summons is attached hereto, and marked Exhibit 3, the 
answer of Amber Maritime Corp., is marked Exhibit 4, 
the amended ve:. fied compoaint is marked Exhibit 5, and 
the amended answer to the amended verified complaint 
is marked Exhibit 6. It is submitted that the effect 


of the transfer would be in the interest of justice in 
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avoiding the duplication of testimony, trial time on 
the part of the burdened Court docket. 

WHEREFORE, deponent requests that the plair- 
tiff's motion be granted transferring this action to 
the United States District Court, Eastern District of 
New York, for consolidation with the action entitled 
Tapioca Associates, vs. Amber Maritime Corp., Amber Asia 
Corporation and Apollo Shipping Corp. and M/V HERMIONE, 
73 Civ. 316 (J. Bartels). 


s/ Martin B. Mulro 
MARTIN B. MULROY 


[Duly sworn to 
May 24, 1974] 


l6a 


AFFIDAVIT OF ARTHUR M. BOAL 
IN OPPOSITZON TO MOTION TO 
TRANSFER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


[ SAME TITLE ] 


STATE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORK ) 

ARTHUR M. BOAL, being duly sworn, deposes 
and says: 

I am a member of the firm of Boal, Doti & 
Larsen, attorneys for the defendent AMBER MARITIME 
CORP., and am familiar with all the pleadings <'d pro- 
ceec’~gs heretofore had in this case. 

This is a case for shortage of and damage 
to cargo shipped on the SS HERMIONE under four bills 
of lading. The goods in question were sold by Tapioca 
Associates, Inc. to the plaintiff ex-dock and were 
not owned by the plaintiff prior to delivery by the 
carrier to the person entitled to receive them under 
the bills of lading. 

In Paragraph 3 of the amended complaint of 
Tapioca Associates, Inc. against Amber Maritime Corp, 
Amber Asia Corporation and Apollo Shipping Corp. and 


M.V. HERMIONE, in the United States District Court 


for the Eastern District of New York, it is alleged: 


"The plaintiff was the owner of the 

cargo described below up to the time 

the cargo described below was picked 

up by the purchaser, National Starch 

& Chemical Corporation ("National"), 

at the dock in Philadelphia, Pennsylvania 

and Baltimore, Maryland." 

It is also alleged in that somplaint that 
part of the cargo was discharged in Philadelphia and 
part in Baltimore and sought to recover from the 
carrier the extra cost of transporting the cargo fr 
Baltimore to its destination over what would have been 
the cost from Philadelphia. 

That suit does not involve in any way the 
damage to cargo. None is claimed. That case has been 
set for trial by Judge Bartels for Tuesday, August 
6th at 10 A.M. The defendant will not be prepared at 
that time to try the issue of damage to this cargo. 
The issues in these two cases are entirely separate 
and distinct and no advantage will be obtained by 
having them tried at the same time and before the 
same judge. 

It is therefore submitted that the motion 


to transfer should be denied. 


s/__ Arthur M, Boa] 


[Duly sworn to 
May 28, 1974] 


REPLY AFFIDAVIT OF MARTIN B. MULROY 
SWORN TO JUNE 20, 1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


{ SAME TITLE ] 


STATE OF NEW YORK ) 
) SS:- 

COUNTY OF NEW YORK ) 

MARTIN B. MULROY, being duly sworn, deposes 
and says: 

I am a member of the firm of Hill, Rivkins, 
Carey, Loesberg & O'Brien, attorneys for the plaintiff 
herein and I make this affidavit in reply to the affi- 
davit in opposition to the motion to transfer. 

Opposition to the motion is substantively 
based on the plaintiff in the Eastern District action 
being different than che Plaintiff in the case before 
this Court. However, this is a difference in form 
only since the plaintiff in the action before this 
Court is a "nominal" plaintiff in whose name the action 
was brought as trustee for the real party of interest, 
and the case could have been as easily brought in the 
name of Tapioca Associates, Inc. or the underwriter. 

Plaintiff will be ready for trial on August 6th 


should the motion be granted. 


s/ Martin B. Mulro 
(Duly sworn to MARTIN B. MULROY 
June 20, 1974] 


PARTS OF PRE-TRIAL ORDER 


1. The parties agree that the trial of this 
action should be based upon this Order and upon the 
pleadings. 

2. (by) It is plaintif£t's contention that 
defendant Amber Maritime Corporation were negligent in 
failing to deliver the commodities described in the four 
bills of lading as referred to in C above in the same 
apparent good order and condition as when received at 
Bangkok and that said defendant thereby breached the 
terms and conditions of the bill of lading. Plaintiff 
contends that the bags of tapioca were broken, many 
were severely torn, and partly or almost entirely 
empty, contaminated with filth, and short entire bags. 

(c) The defendant contends that the 
plaintiff-+was not a party to the bills of lading and 
never owned the bills of lading under which this cargo 
was carried. It purchased the cargo ex-dock and had no 
title to the cargo until it took delivery on the dock at 
Philadelphia and Baltimore. Amber specifically contends: 

This tapioca was purchased by National 

Starch from Tapioca Associates under 

contracts Nos. 1617A, 1619A and 1620. 

These contracts provide 

"1. No arrival - no sale * * *", 


"Except as otherwise provided the 
usual ex-dock terms are to apply." 
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Tapioca Associates Inc. filed a suit in the United 


States District Court for the Eastern District of New 


Se York against the M/V HERMIONE, Amber Maritime Corporation, 


a 


Amber Asia Corporation and Apollo Shipping Corporation in 
which it alleged that it was the owner of the bills of 

* lading BCD 1, 3, 4 and 6, and that the defendants Amber 
Maritime Corp. and Amber Asia Corp. had not performed 
all of the terms of those bills of lading and as a 

& result of their breach of the terms of the bills of 
lading it had been damaged. 

This case was tried before Judge Bartels who 
eS stated in his Findings of Fact and Conclusions: 


"On September 6, 1972 Amber Asia con- 
tracted with Tapioca to transport, 
on the M/V HERMIONE, approximately 
1338 tons of tapioca flour from 

co Thailand to the United States, the 
terms of delivery being ex dock at 
either Philadelphia, Pennsylvania, 
or Camden, New Jersey, at the 
carrier's option. In turn, Tap- 
ioca contracted for the sale of 

e this flour to National Starch s& 
Chemical Company ("National"), a 
New Jersey corporation with its 
place of business at Finderne, 

New Jersey. Under this contract 
National was required to accept 

® delivery of the flour ex dock in 
either Philadelphia or Camden and 
transport it, at its own expense, 
to Finderne, New Jersey. 


Pe k ok * 


"The contract of carriage entered 
into by Tapioca and Amber Asia 
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dated September 6, 1° provides 
that the cargo is to . loaded, 
stowed, carried, discharged, and 
delivered in accordance with U.S. 
Law pertaining to the Carriage of 
Goods by Sea, as in effect at the 
time..." 


Judgment was entered dismissing the complaint which 
precludes any other suit on the hills of lading BCD 
1, 3, 4 and 6. 

Amber further contends that National Starch 
purchased this cargo under contracts Nos. 1617A, 1619A 
and 1620 under which they got title to the cargo ex-dock. 

There was a letter of agreement as to insurance 
dated August 23, 1972. That provides: 

National Starch & Chemical Corporation 

will bind all risk covered under their 

open marine and warrisk insurance policy 

to include American Institute clause 

from warehouse to warehouse, for the 

above shipment on declaration at 

ex-dock value. 

In the event of loss due to marine 

or warrisk peril resulting in non- 

delivery Tapioca Associates will 

be paid versus shipping documents. 

3. (a) The exhibits which each party expects 
to offer at the trial are: 

Plaintiff: Four (4) invoices dated November 13, 1972. 


Three (3) contracts of sale. 


A. Copy of Check to the order of Tapioca 
Associates dated November 29, 1972. 
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Defendant: 


A. 


Tapioca Associates' letter dated 
August 23, 1972. 


Bills of Lading BCD l, 3, 4 and 6. 


Tapioca Associates' letter dated 
March 1, 1973. 


Theodore D. Helprin, Inc.'s survey 
report. 


Johnson & Higgins' correspondence. 


Invoices of John T. Clark & Son 
of Maryland, Inc. 


Tapioca Associates' letters dated 
December 28, 1972 and January 26, 
1973. 


FDA Notice of Detention and Hearing. 
Delivery receipts. 

Delivery orders 

Warehouse receipts 


Truckers frieght bills and bills 
of lading and delivery receipts. 


Stowage plan. 
Weather reports. 


All exhibits marked in evidence in 
Tapioca Associates, Inc. versus M.V. 
HERMIONE, etc., E.D.N.Y. 73 Civ. 316. 


The complaint, answer, Findings of 
Fact and Conclusions of law in the 
case of Tapioca Associates, Inc. vs. 
M.V. HERMIONE, Amber Maritime Cor- 
poration, Amber Asia Corporation 
and Apollo Shipping Corp. in the 
United States District Court for 
the Eastern District of New York. 
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Bills of Lading BCD l, 3, 4 and 6. 


The contracts between National Starch 
and Tapioca Associates 1617A, 1619A 
and 1620. 


Should any party hereafter decide to offer 
additional exhibits, prompt notice of that fact shall 
be given to the other party and to the Court by serving 
and filing a supplemental pre-trial memorandum setting 
forth the reason why the exhibits was not theretofore 
identified. No exhibit may be offered at the trial 
unless identified in a pre-trial memorandum. 

7. The issues to be tried by the Court (with 
the consent and agreement of the parties) are as follows: 


(1) (a) Was the plaintiff a party to the 
contract under which these goods 
were transported from Bangkok to 
Philadelphia and Baltimore? 


(1) (b) Was the plaintiff entitled to 
maintain this action as the owner 
of the shipment or as agent and 
trustee on behalf of and for the 
interest of all parties who may 
be interested in the said shipment. 


(2) Was this cargo delivered to the 
plaintiff by its seller Tapioca 
Associates, Inc. on the dock in 
Philadelphia and Baltimore? 


(3) Did the suit by Tapioca Associates 
against the defendant on these four 
bills of lading terminate ai] rights 
under those bills of lading against 
the defendant as carrier? 
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(4) 


(5) 


(6) 


Does the plaintiff have any cause 
of action against the defendant 
because it accepted delivery from 
its seller on the dock of cargo 
in a damajed condition? 


Does the plaintiff have any cause 
of action against the defendant 
for non-delivery of and damge 

to any of the cargo. 


Is the defendant relieved of lia- 
bility by virtue of improper or 
inadequate palletization by the 
shipper? 


Is the defendant relieved of lia- 
bility by virtue of storms and 
perils of the sea? 


EXCERPTS FROM TESTIMONY OF WILLIAM MILLER 


Testimony of William Miller, Vice President of Tapioca 


Associates, Inc., a witness for the Plaintiff/Appellee 
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DIRECT 10 
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Q I show you plaintiff's exhibit 2 and I ask you 
if you can identify that contract that has been marked 
in evidence (handing). 

A Yes, I can. 

Q Now, this is a Tapioca Associates form; is 
that correct? 

A That is correct. 

Q Have you, prior to the date of that contract, 
dealt with National Starch & Chemical on contracts similar 


to that particular form? 


A Yes, we did. 
SS os -e.-2 
1l 
Q Does the document that you have in your hand 


represent the entire contract between you and National 


Starch? 
A I don't believe it does. 
Q In what way is the contract between , 5u and 


National Starch different, or did it vary from the con- 


tract that you have in your hand? 
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A It did vary, particularly as it applied itself 


to the marine insurance. 


=” €.e.0.8: 6 


MR. MULROY: I would like to have this letter 
marked for identification, letter of Tapioca Associates. 


(Plaintiff's exhibit 7 
marked for identification) 


Q I show you a document that has been marked 12 
plaintiff's exhibit 7 for identification. Are you 
familiar with that document (handing) ? 

A Yes, I am. 

Q What is the basis of your familiarity with 
that document? 

A It's a letter issued by our company as an 
amendment to the contract. 

ee @¢ Fe 8.2? @ 

Q Would you state to The Court the circumstances 
under which the amendment was issued? 

A Steamship space was a little difficult to obtain 
in this period of time, and the space that was available 13 
seemed to be with little, or, lesser known carriers. 
Tapioca Associates being primarily a sales organization 
had little leverage to obtain marine insurance. We ad- 


visec National Starch of this, and they agreed to bind it. 
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Miller/Direct 
We amended the contract to cover that. This letter does 


that. 


x enekk tk 15 


Q Are you familiar with the packing of the cargo 


that was referred to in the contracts of sale? 


ran Yes, I am. 
Q How is the cargo packed? 
A It was packec milti-wall paper bags and 


then ;alletized on wood pallets in cardboard shrouds and 
steel banded, steel strapped. 
Q For what period of time had shipments of this 

nature been packed in that fashion? 

MR. BOAL: I object to that question, unless 
he knows 

THE COURT: I assume the witness is speaking from 
personal knowledge. Do you know? | 

THE WITNESS: Absolutely I know. I observe 


most of the cargo that gets shipped. 


Q I'm sorry, I didn't hear you. 

A I know the mode of packing by first hand knowledge, 
and -- 

Q For what period of time do you know of the cargo 


being packed in this fashion? 


A For several years prior to this. 


Miller/Direct 16 


Q Have you shipped other cargos with Amber 
Maritime ©srporation that were packed in tnis fashion? 
A Yes, we did. 
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17 
Q Was there any complaint as to the packing in 


connection with that shipment? 

A No. 

, @¢ & 2 2 & 

Q In connection with this particular shipment 
on the Hermione, what was the method by which you handled 
the bills of lading that were issued by the carrier? 

MR. BOAL: Objected to. 
THE COURT: Let him state what was done. 

Q What was done in connection with the bills 
of lading that were issued by the carrier? 

A At what point in time? 

Q Well, when you received the bills of lading 
what did you do with them? 

A Ultimately we surrendered them to the steamship 18 
company in return for a delivery order, or, release of 
the goods. Through a freight forwarding company. 

Q And what was the name of the freight forwarding 


company? 
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A We used two. The vessel discharged in two 
ports. I believe it was the Masson Company in Baltimore 
and the Morris Friedman Company, I believe, in Philadelphia. 
MR. BOAL: What was that? I couldn't hear that. 
MR. MULROY: The Morris Friedman Company in 
Philadelphia -- 
THE COURT: The Masson Company in Baltimore and 
the Morris Friedman Company in Philadelphia. 
THE WIiNESS: Yes, sir. 
Q Did your company give any instructions or have 
anything to do with the issuance of a delivery order? 
MR. BOAL: I object to the questicn. 
THE COURT: I think we ought to get the fact 
of what was done. 
Q What did you tell your freight forwarder te do 
for you in Philadelphia and in Baltimore? 
A To clear the goods for entry into The United 
States and to issue the delivery order to the Ns‘ ional 
Starch & Chemical Company. 19 
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Q Do you know of your own knowledge of the payment, 


< 


Or Oo. any payment having been made by National Stai-ch in 


connection with these goods to Tapioca Associates? 


Miller/Direct 


MR. BOAL: That I object to. Payments were made 
in the regular course, and -- 
THE COURT: Well, is there any issue about that 
in this case? 
MR. MULROY: I have a copy of the cancelled 
checks for payment. 
THE COURT: Well, show them to Mr. Boal. Why 
do we spend time on something that really isn't contraverted? 
MR. BOAL: This doesn't show what this check is for. 
MR. MULROY: I would like to have this document 
marked for identification. 


(Plaintiff's exhibit 8 
marked for identification) 


MR. BOAL: What is the date of it? 
MR. MULROY: November 29th, 1972. 

Q Mr. Miller, I show you a document that has been 
marked plaintiff's exhibit 8 for identification (handing). 
Do you know what that document represents? 20 

A I believe it represents payment for the com- 
plete bill of lading quantities on the Hermione vessel. 

Q That total is the total of the four invoices; 
is that not so? 


A I believe that's true. 
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x & 2&9 2 & 
MR. MULROY: That's correct, Your Honor. 
Q Did you issue any, or, did you receive any 
debit memorandums from your customer, National Starch, 
in connection with this cargo that you sold to them charging 


back any part of the payment? 


A No. 
2-2: 6.04 @ 
21 

Q When the Hermione arrived in Philadelphia, did 
you go down to see the ship? 

A Yes, I did. 

Q And you boarded the vessel and examined it? 

A Yes, I did. 

Q Did you look into each of the hatches? 

A I looked into all the hatches that were open. 
I believe they were ail open. 

Q What did you observe with regard to the con- 
dition of the cargo? 

A Generally very poor condition in my experience. 


Q in what way was it in poor condition? 
A The pallets were well jostled and partly adrift, 


those that I could see. 


OS eR HR 
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Miller/Cross 
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Well, describe the stevedore pallet to us, please. 


Only that they are considered a re-useable type and 


not a disposable pallet, and the s*ringers go through 


rather than just having little corner posts out of them, and 


they are made out of at least three quarter inch thick timber 


which these were. 


Q 
A 
Q 
A 


Q 


How many bags were stowed on each pallet? 
Twenty-five. 
And how were they stowed? 


In six layers of four bags each and one bag 


in the center, wrapped with corrugated cardboard and 


steel banded. Each bag also was glued to each other. 


24 


This fibreboard covering was over the top and 


over two sides, wasn't it? 


Over four sides. 

Four sides? 

Yes, sir. 

You are sure about that? 


Yes, sir. To protect the corners. That was 


the purpose. We wouldn't protect two and leave two un- 


A 

Q 

A 

Q 
# 

A 

protected.. 

€ 
e 
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Q Well, if this fibreboard was only on two sides 
it wouldn't protect the cargo, would it? 
A No. The steel band went completely around all 


four sides. 


Q How many steel bands around it? 

A Two. 

Q Where were those steel bands? 

A Horizontally around the pallet load. 

Q Around the pallet, yes, but how far apart were 


they? 
A Approximately a foot and a half. 
Q And you say -- 
THE COURT: The two bands going in the same 
direction? 
THE WITNESS: Both steel bands were going in 
25 
the same direction. 
Q You say there was fibreboard covering on all 
four sides and on the top? 
A Except those that got ripped off in the stowage 
and handling. They were there originally, yes, sir. 
Q Did you see them originally? 
A No, we contract for the design and they were 


there originally... 


2 @. 8 &- 2 $s 
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Q Do you know whether you saw any of that cargo 


of yours in number five, number two or number one in 


Philadelphia? 
A Yes, I did see it. 
Q In which one did you see it? 
A I recall distinctly five and two. I'm not 


sure -- I cannot remember whether I saw any cargo in hatch 
one, because I'm not sure the hatch was open when I was 
there. 

Q The number two was down in the lower hold, wasn't 
2%? 

A I don't recall exactly how far down it was, but 
I could see it. From the deck. 

Q According to this plan it was in the lower hold, 
wasn't it (handing)? 

A According to this plan it was in the lower hold, 


yes. In hatch two. 


Q And in hatch two there was nothing above it, was 
there? 
A I don't see anything on that piece of paper 


above it, no. 
Q When you looked to this cargo you say there 


were some of the pallets that didn't have fibreboard on 
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four sides? 

A I can't answer that question. I can't recall. 

Q Do you recall seeing any with fibreboard on 
four sides? 

A Oh, yes, I believe I did. I saw some that 
weren't even on their pallet anymore, also. That had 
completely gone adrift and became broken and damaged. 
Some of it was quite perfect, also. 

Q Where did you see that? 

A In hatch five I saw some pallets. I saw some 


that had been discharged from the vessel that were in 


the warehouse already. 


Q Was that any of yours? 
A Yes, it was. 
Q And you are sure that all of your cargo was in 


pallets with fibreboard on four sides and on the top? 


A Yes, sir. 

Q Did you see any of the cargo at Baltimore? 

A No, sir, I didn't. 

Q You weren't down to Baltimore? 

A No, I didn't go to Baltimore. I went to Phila- 
delphia -- 

Q Who did you say were the forwarding agent in 
Baltimore? 


Miller/Cross 


A William H. Masson Company. si 

Q Masson Company. They represented you? 

A They represented us, right. for « rtain functions. 
Q What were those functions? 

A To clear the goods into The United States and 


make them available for delivery. 


Q By “clear them" you mean clear them through 
customs. 
A Customs, Food & Drug Administration, and so on 


and so forth. 
Q That was so far as your duty as seller of these 


goods, was it? 


A I don't quite understand. 

Q It was your duty as owner of these goods to clear 
them through customs and clear them through The Drug Ad- 
ministrations; is that right? 

A We imported the goods into The United States, 
that's correct. 

Q In that respect your forwarding agents acted 
for you both in Philadelphia and in Baltimore? 

A They acted on our instructions. 

THE COURT: That would be Friedman and Masson; 
is that right? 


THE WITNESS: Yes, sir. 
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THE COURT: Masson in Baltimore and Friedman in 


Philadelphia? 


THE WITNESS: Yes, sir. 


Q And you sent the bills of lading to them. Did't 


you? 


A Yes, we did. 


Q With instructions for them to issue the delivery 


orders to National Starch for delivery of these goods on 
the dock; isn't that right? 


A Yes, we asked them to issue the delivery order. 


x erkkkitk 


32 
Q Mr. Miller, the shipper of these goods sent 
bills of lading through its bank to Tapioca Associates, 
didn't they? 
A Yes, they did. 


Q And you picked them up from the bank; is that 


right? 
A Yes, we did. 
Q And what did you do with them after you got 


them from the bank? 
A We surrendered them to the steamship company 
for a delivery order of the goods in due course. 


Q I show you these bills of lading which are 


Miller/Cross 32 


marked plaintiff's Exhibit 4. What are the endorsements 


on the back of those bills of lading (handing) ? 


A Thai Tapioca, Limited, and Tapioca Associates, 
Incorporated. 

Q Tapioca, Limited was the shipper, wasn't it? 

A Thai Tapioca, Limited was the shipper. 


Q The shipper, yes. And it was endorsed by Thai 
Tapioca, Limited, and was endorsed by Tapioca Associates, 
your company? 

THE COURT: Endorsed to Tapioca Associates; is 
that what you are saying? 

MR. BOAL: Endorsed by them. They got it from 
the bank with one endorsement -- 

A Yes, they appear to have been endorsed by 


Tapioca Associates. 


Q What name is on that for Tapioca Associates? 

A Marjorie A. Whelan. 

Q Who is she? 

A At that time she was a clerk in the corporation. 
Q Did she have authority to sign that endorsement? 
A Yes, she did. 


Q And Morris Friedman & Co. were your freight 
agents in Philadelphia? 


A In Philadelphia. 
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Q And they endorsed this and then delivered it 
to the carrier. 
A I presume they did, because the delivery order 
was issued. | 
Q Well, your instructions to them were to deliver 


them to the carrier? 
A That's correct. 
Q And issue a delivery order to National Starch, 


pick up the tapioca on the pier. 


A Right. 

Q Is that correct? 

A Yes. 

Q Mr. Miller, I would like to ask you whether you 


agree or disagree with this description of the pallets on 
the Hermione: Bags were stowed four to a “ier, six tiers 
high, one bag in center on a shipper's wooden pallet; a 

fibreboard cover was over the top and draped two sides c* 


the bags on the pallet; the fibreboard cover was secured 


by two metal bands around the periphery generally in the way 


of the second and fifth tier of bags; two sides of the 
palletized bags were left exposed; there was no securing 
of the bags onto the pallet. 

Would you say that description was correct, or 


wrong? 
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A I would say it's partly correct and partly 
wrong. 

Q In what respects is it correct? 

A It's correct in the fact that as I said before 


a wooden pallet was used, there were twenty-five bags on 
the pallet. I disagree with the description of the 
cardboard shrouding beir7 only on two sides, because it 


was on all four sides. 


Q How ere those bags stacked on the pallet? 
A Four bags to a tier, just like it said. 
Q Were they all stacked in the same direction, 


or where they criss-crossed? 


A No, they were not. 
Q Where they criss-crossed? 
A Criss-crossed which is the normal way to stack 


bagged cargo on pallets Interlocking stacking. 
Q Were the Fugs in any way secured to the pallet? 
A Yes, they -- well, they were glued. 
Q Glued? How were they glued? 
A With glue. They were glued to the pallet and 


to each other all the way up to make a monolithic block. 


& 
THE COURT: I thought you said there were steel 
bands around them. 
THE WITNESS: Well, that was around the exterior 
e 
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of the pallet load, but they were glued to each ether 
internally. 
THE COURT: I see what you mean. Was the bottom 
layer glued to the floor of the pallet? 
THE WITNESS: Yes, sir. 
THE COURT: And each tier was -- 
THE WITNESS: Glued to each other tier. On the 
flat part of the bags. 
THE COURT: All right. If there are no other 
questions of the witness you may be excused. 
MR. MULROY: May I, Your Honour? 
THE COURT: Yes. 
RE-DIRECT EXAMINATION 
BY MR. MULROY: 
Q Did Tapioca Associates assert any claim for money 
damages for non-delivery, or damage occurring to the cargo 


while the vessel was in the custody carrier against anyone? 


es: £& 62 & 2 36 
Q Did you asser’ any claim? 
A We asserted no claim for good reason. 


THE COURT: Strike out the last part, “for 
good reason." 
Q Did Tapioca Assuci tes have any -- run any 
risk of a financial loss as a result of anything that 
would happen to this cargo while it was at sea? 


A No. xs kkk ke & 
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By whom are you employed? 
National Starch & Chemical Corporation. 
What is your title with them? 
Purchasing agent. 


For how long have you been purchasing agent? 


~~ © ? © + © 


Over twenty years. 
Q Did you participate in the negotiations, or 
arrangements for the purchase of four shipments of 


tapioca flour carried on the Hermione in September of 1972? 


A E @id. 
Q In connection with thi purchase I show you a 
38 
document that has been marked plaintiff's exhibit 7, 
a letter dated August 23 (handing). 
MR. BOAL: What is the date of that? 
MR. MULROY: August 23, 1972. 
Q Now, this letter was addressed to you; is that 
correct, sir? 
A That's right. 
Q And there was a place on that letter for an 
acceptance? 
A Yes. 
Q Do you recall if you signed the original or a 


e 
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copy of that and sent it back? 

A Yes, I did. 

e Q In connection with this acceptance that you 
signed there is a provision in this letter in the second 
paragraph, in the event of loss due to marine or war 

e risk perils resulting in non-delivery, Tapioca Associates, 
Inc., will be paid versus shipping documents; do you see that? 

A Yes. 
e kk kk kK 39 
Q Under this agreement you were obligated to take 
out -- cover this cargo by marine and war risk insurance 
€ policy; is that correct? 
A That's correct. 
Q What company did you insure the cargo with? 
- MR. BOAL: I will object to the question. 
Q bid you insure the cargo? 
A Yes, I did. 
CA Q Who was your broker? 
A Johnson & Higgins. 
MR. BOAL: I object to the question. 

& THE COURT: I will let him answer the question. 
Overruled. 

Q Your broker is Johnson & Higgins, and with what 
® company -- I'm sorry. 
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Did you insure the cargo, did they insure the 


cargo for you? 


A Yes. 

Q With what company did they insure the cargo? 

A Northwestern National Insurance Company. 
&eekeweke#e?#ee 40 

Q Mr. Cremedas, did you issue any debit memorandum 


or receive any refund on this payment? 
MR. BOAL: I will object to it. 


A On the cargo, no. 


e's. 9% & @& @ 


TESTIMONY OF ARGYRIS THEODOROS 
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"e Please state your name and address. 

"A Argyris Theodoros; Nespendelli, Athens, 
Greece, 

"Q Please state your occupation. 

"A Master 

"Q Please state what licenses you hold as 


an officer of ships. 

"A Master's certificate. 

"Q Were you, in September, October and Nov- 
ember, 1972, a member of the crew of the M/v Hermione on 


a voyage from Bangkok, Thailand, to United States Ports? 
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"A. Yes. 

"Q If you answer the above question in the 
affirmative please state what position you held. 

"A, Master. 

"0. Do you have any personal venedinadnhiin of 
the weather conditions which you experienced in the course 
of that voyage? 

"A. Yes. 

"Q If you answer the above question in the 
affirmative please describe the kinds of weather you ex- 
perienced during that trip. 

"A Twice weather of 10 Beaufort Scale. 

"0, How many storms did you experience during 
the course of that voyage? 

"A - TWO. 

"Q State if you remember the force of the 
wind during each of the storms experienced on that voyage. 

"A. First one 8, second one 10. 

"Q Did you file a protest at your first United 
States port of call? 

a Yes, at Searsport. 

"C If you answer the above question in th. 
affirmative please state if the document attached hereto 
as exhibit Aisa copy of that protest. 
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“- Yes. 
"0 Are the statements in that protest, 


exhiiit A, correct? 

"A, Yes." 

Your Honour, I would lixe to put in the protest 
which was attached to the original testimony which would 
be part of The Court's file. 

THE COURT: Where is it? 

MR. MULROY: I will proceed, Your Honour, we 
can put the exhibits in on the conclusion. 

"0 Was this cargo properly stowed at Bangkok? 

a It was under the supervision of a responsible 
man from Amber Maritime. 

"a Could you tell when the cargo was loaded 
on the ship how the bags were secured within the pallets? 

"A. Yes. 

"Q If you answer the above question in the 
affirmative state how they were secured. 

ud) It was a quadrant, square, with a leg at 
each corner, and the bags were put in. 

"a Did the bags of tapioca in the pallets 
shift in the pallets during the course of that voyage? 

"A. Maybe. 

a 5 3 If in answer to the above question you 
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state the bags did shift in the pallets during the course 
of the voyage, did the shifting cause any damage to the 
pallets; 

If you state that the bags did shift in the 
pallets during the course of the voyage, did this shifting 
cause any damage to the bags themselves? 

"A Perhaps. 

-“& Do you recognize the document attached 
hereto as exhibit 3B entitled daily noon data? 

"A. Yes. 

"O If you answer the above question in the 
affirmative please state what it is. 

"A. The every day position of the ship wit} 
weather conditions during twenty-four hours. 

"o Based upon your recollections are the 
Statements therein contained correct? 

"A Yes. 

"Q Attached hereto are a group of sheets 
marked exhibit C. Are these sheets copies of the original 
log beok of the M/V Hermione for the dates specified 
therein? And if so will you please state in English the 
weather conditions shown in the log book in the sheets 
marked exhibit C. 


"A Yes. Wednesday, 27th September, south- 
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east 3, cloudy, sea slight, visivility good; 

"Thursday, 28th September, south-southeast 3-4, 
fair weather, sea moderate, visibility good; 

"Friday, 29th September, southeast 2-3, sea 
slight, cloudy, visibility good; 

"Saturday, 30th September, southeast 3, fair, 
sea slight, visibility good; 

"Sunday, 1 October, southeast 5, fair, sea 
rough, visibility good; 

"Monday, = October, Southeast 5, fair, sea 
rough, visibility good, vessel pitching; 

"Tuesday, 3 October, southeast 4-5, cloudy, 
moderate to rough, visibility good; 

"Wednesday, 4 October, southeast 4-5, cloudy, 
moderate to rough, rolling, visibility good; 

"Thursday, 5 October, south-southeast to 
south-southwest, 6-7, edie, tse rough to very rough, 
rolling and pitching, visibility good; 

"Prida:’, October 6th, southeast 5, cloudy, sea 
rough, visibility good; 

"Saturday, October 7th, southeast 3-5, cloudy, 
slight to moderate,visibility good; 

"Friday, 3 November, south-southwest 4-5, cloudy, 


visibility moderate; 
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"Saturday, 4 November, north 6, partly cloudy, 
sea very rough, visibility good; 

"Sunday, 5 November, north 5, cloudy, very 
rough, visibility good; 

"Monday, 6 November, northwest 6-9, cloudy, 
sea ver,’ rovgh to storm, vessel is suffering from pitching 
and rolling, reauced speed; 

"Tuesday, 7 November, northwest 10, storm; 

"Wednesday, 8th November, north-northwest 9, 

torm. From 8:00 p. m. north 6-7. Weather improved. 
Increased speed; 

“Thursday, 9 November, southeast 6-7, cloudy, 
very high, rolling and pitching, visibility moderate to 
poor. 

"a Have you examined the sheets marked 
exhibit C to refresh your recollection as to weather 
conditions encountered by the Hermione? 

w * Yes. 

"Q, Are the statements on these sheets from 


the long book as to weather conditions correct? 


"A. Yes." 
Cross-questions: 
"0 Identify by name and employment each 


person present while you are giving your testimony other 
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than any employee of The United States or the stenographer 
and translator employed by The United States Consulate. 

wi * Andreos Kalagaris, lawyer. 

"Q State when you were last contacted by 
Boal Doti & Larsen prior to Giving your testimony. 

"A Last may, 1974. 

"0 In connection with the loading in Bangkok, 
Thailand, was there a charterer's representative presen? 

"A Yes. 

ww What did the charterer's representative 
do if anything, or, what role did the charterers play, if 
any, in the loading of the Bangkok cargo of tapioca flour? 

"A. He supervised the loading. 

"0 t what other ports did the chargerer 
have a representative or Surveyor present during the 
loading, indicating what that representative cid at each 
of these ports? 

"A. The same representative was in port Pekan, 
Singapore and back to Bangkok. 

a Could you identify the stowage plan at- 
tachec hereto made a part hereof and marked exhibit ec? 

"A. Yes. 

"6 On the basis of the stowage plan and your 


recollection of the voyage from Bangkok state whether 
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there was overstowage in the loading of the vessel. 
“7 That Gepends on what you mean by over- 
stowage. 
"QO State for the benefit of the Court what 
the term overstowage means to you. 


A. He took more cargo than is good for the 


"0 Prior to arriving at Philadelphia or 
Camden to discharge the tapioca flour did you cali at 
Searsport? 
Yes. 
"0, Was the Searsport cargo stowed in the 


Same hold as the tapioca flour destined for Camden and 


Philadelphia? 
"Re Yes. 
"a Was it necessary to cross over the Camden- 


Philadelphia cargo in order to discharge the Searsport 


cargo? 
"A In number 3 hold. 
"0, Do you recall what type of equipment was 


lowered into the holds for discharging of Searsport -- 
discharging Searsport carso which r..ssed over the Camden- 
Philadelphia tapioca flour in order to discharge the 


Searsport cargo? 
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“A. Yes. They used forklift and then by 
derricks out of the ship. 
"QO In the course of the operation at 
Searsport did you observe damage to the tapioca flour? 
"A No, except in number 3 hold, part of the 


cargo fell into the center of number 3 hold over other 
cargo. 

"a Is it normal to expect storms on a 
voyage from Bangkok to New York during October-November? 

"A, Yes. 

*¢. Would it be usual to experience force 
10 on the Beaufort Scale during such storms for eight 
hours? 

"A Yes. 

"a How many times did you make such crossings 
prior to. September, 1972? 

"A I crossed the Atlantic as captain four 
tumes. 

"a Can you recall wind forces similarly 
recorded on other voyages as noted on this boyacge? 

"A, ves. From 8 to 10 Beaufort Scale. 

"Q Were you shown the two notes of sea 
protest by an attorney representing Boal Doti & Larsen 


prior to coming here today? 
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“A, Yes. 

"a If any cargo had shiftei in stow during 
the voyage and particularly during the period of time 
referred to in these sea protests, would you have indi- 
cated that event on the particular sea protest? 

"A. I remember that some shifted which was 
tobacco, and mentioned it in the sea protest. I made 
a cable to the charterers for that. 

| Reviewing the sea protest attached to 
the direct interrogatories, did you agree that the only 
cargo noted to have shifted in stow was tobacco and 
bales and seedlac cargo in bags? 

THE COURT: What kind of cargo in bags? 

MR. MULROY: Seedlac. 

"a Only if your answer to question number 
16 of the direct ecamination was affirmative state the 
following: Whether this answer is based on yc personal 
observacion only. 

"A. Myself and chief officer. 

"B. When, date anc hour, you first learnec the 
bags shifted in the pallets. 

"A I don't know about the tapioca, only 


about the pallets for tobacco and seedlac. 


"C. The number of pallets in each cargo 
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compartment, the floor space occupied and the heicht 
of the stow of this cargo in each cargo compartment. 

"%, I don't know about the number of pallets. 

"o What was stowed on each side of the 
tapioca in each of the carso compartments and how high 
was each such cargo stowed? 

"A. Only the tapioca was stowed. 

pal * How was the cargo of baled tobacco in 
number 3 tweendeck chocked? 

"A. Not chocked. 

"Q Was this tobacco improperly chocked for 


the voyage? 


"A. Not chocked. 

"a Was it a stifi ship? 

"A I don't know what you mean by a stifé. 
"a Did you compute the GM for this voyase 


or did you observe the master do so? 


"A. It was not necessary. 

"a When did you commence loading Bancgkox 
cargo? 

"A, Roughly 3rd or 4th September. 

"a Were you personally in attendance Guring 


that .wadirg? 


> 


The representative made the loading, I 
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only observed the seaworthiness of th» vessel. 

a3 Who performed the actual loading of 
the tapioca? 

"A The representative. 

"OQ Who supervised their work? 

"A I supervised only for the seaworthiness 
as I.said before. 

"Q How many feet of space was left between 
the tapioca and the vessel's hull or other cargo in each 
compartment? 

"A Nothing. Only the dunnage was between 
the tapioca and the ship's hull. 

"Q Other than ripped canvas lifeboat covers 
was there any structural damage to the vessel on this 
voyage? 


vey’ No." 


® 
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MR. BOAL: I would like to offer in evidence a 
certified copy of the record in the case of Tapioca 

® Associates, Inc., against Amber Maritime Corporation, 
Amber Asian Corporation in The United Stztes District 
Court for The Eastern District of New York. 

& 

It consists of the complaint, the answer, 
find’ ig of facts and conclusions of law of The Court, 
and the judgment of The Court. It represents an action 

oa 
by Tapioca Associates on these four bills of lading, 
and this is conclusive as to any rights in Tapioca As- 
ie 
ie 
& 
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sociates on those bills of lading which they owned 


at the time that the cargo was discharged from the ship 
££ of the pier. 

I offer this certified copy of this -record 
in evidence. 

MR. MULROY: Your Honour, I would like to 
object to this being received in evidence on the grounds 
that the plaintiff in this case was not a party to that 
proceeding ane accordingly should not be bound by it. 
Plaintiff in this case did not get an Opportunity to 
participate in the particular trial or to examine the 
witnesses, and to offer anything contrary to this. And 
I think it should not be considered in this case. Just 
as part of this point, Your Honour, I have the transcript 
of the particular trial that is being referred to and 
MR. Boal made a statement during that trial, he said, 
unless Tapioca has title to it, meaning the cargo, it 
cannot recover. 

He hs referring to this trial in which he is 
attempting to offer this. And The Court, Judge Bartels, 
said, Well, I don't know about that. If Tapioca -=- you 
mean to say that if National Starch has title to the goods 
that Tapioca therefore is a third-party? No, I think 
title has not much to do with it. This is a breach of 
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contract case. So Judge Bartels -- 

THE COURT: Well, before you so ahead, what do 
you say the significance of that is? What was the de- 
finitive holding by Judge Bartels in that case? Did it 
have anything at all to do with the issues in this case? 

MR. BOAL: The issue in that vase is whether 
there was a breach of contract of transportation as 
specified in the bills of lading. 

THE COURT: No, your statement according to 
the brief submitted by the piaintiff here, when thev 
sought to bring your client into the action you opposed 
it saying that that suit, according to this action, the 
one out there, does not involve in any way damage to 
cargo; none is claimed, the issues in these two cases 
are entirely separate and distinct, and ne advantage 
would be obtained by having it tried at the same time 
before the same judge. 

The issues were different there, were they not? 
Didn't it relate to the excess payment made for the 
transportation of the cargo because it docked at a dif- 
ferent place than the original point of destination? 

MR. BOAL: .They sued for breach of contract. 
they claimed only one item of damage, but there was one 


cause of action. All items of damage in that cause of 
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action must be pleaded, must be -- 


THE COURT: Now, Mr. Boal, would you explain 
to me how you get away from your own statement here? 

MR. BOAL: What statement are you referring to? 

THE COURT: The issues in these two cases are 
entirely separate and distinct. I don't see how you can 
claim that anything in that case is res judicata as far 
as this case is concerned. 

MR. BOAL: I don't say it's res judicata. I 
say it's res judicata so far as Tapioca is concerned of 


. 


any rights they might have under that 


2 


bill of lading. 
Because in his request for findings of fact my brother 
has asked -- said that he is making this case on > ehalf 
of Tapioca Associates who were the owners of the cargo 
at the time these claims had been damaged. 

We say the only cause of action here vested 
in Tapioca Associates, not in National Starch. And 
Tapioca Associates is precluded because they had their 
chance in court to assert all the claims that they 
wanted to assert. 

THE COURT: Well, I will let it into the record 
for whatever value it has, but I don't see that at this 
point it is pertinent particularly in the light of the 


position that you took. What was the motion that was 
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pending there that -you opposed, Mr. Boal, in the action 
before Judge Bartels? I don't have the full record 
here. 

MR. BOAL: The action before Judge Bartels? 

I don't know of any motion -- 

THE COURT: Well, how did you come to make 
this statement? 

MR. MULROY: Your Honour, that was a -- 

MR. BOAL: That was a district -- 

MR. MULROY: (continuing) -- that was in this 
case. He opposed my motion to consolidate this action 
with the case in The Eastern District. 

THE!'COURT: Oh, is that it? 


(Defendant's exhibit A 
received in evidence) 


MR. BOAL: The point I make, Your Honour, is 
- that Tapioca Associates cannot split their janes of 
action. They brought one suit and that ends it so far 
as they are concerned. And National Starch can't say 
we are suing on behalf of Tapioca -- 

THE COUIT: Where does National Starch say it 
is suing on behalé of Tapioca Associates? 

MR. BOAL: Mr. Mulroy put that in his request 


for suggested findings of fact 
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THE COURT: Well, proposed findings of fact 
don't constitute evidence. Well, what else do you 


have, Mr. Boal? 


S Re BS 
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TESTIMONY GF EDWARD HORGER 


(In Open Court) 

THE COURT: Good morning all. 

THE CLERK: National Starch & Chemical Corp. 
versus S. S. Hermione, et al. 

MR. MULROY: Plaintiff ready. 

MR. BOAL: The defendant is ready. 

THE COURT: Call the other case too, please. 

THE CLERK: Antonio Fernandez versus American 
President Lines. 

MR. SERGI: Plaintiff is ready. 

MR. WASNER: Defendant is ready. 

THE COURT: All right, I will call that case 
immediately after I finish this one. We will be here 
about fifteen or twenty minutes in this case, then we 
will have the jury come right up. 

MR. BOAL: Defendant calls Mr. Horger. 

EDW ARD HORGER, called as a witness on 
behalf of the defendant, having been first duly sworn 
by the clerk, testified as follows: 
DIRECT EXAMINATION 
BY MR. BOAL: 
Q Mr. Horger, what is your occupation? 
AMarine surveyor. 


Q Where are you located? 
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A 3500 Gaul Street, Philadelphia, Pennsylvania. 
Q In November of 1972 did you examine the cargo 


in the Hermione in Philadelphia? 


A Yes, I did, sir. 
Q Was the cargo on the pier or on the ship? 
A Portions were on the pier and the remainder 


in the vessel. 


Q How many hatches did you examine on the ship? 


e A Five. 
Q Five? Was some of this cargo palletized? 
A Yes, sir, it was. 
Q Will you describe the pallets? 
A They were wood shipper's pallets containing 


twenty-five bags. I believe they were hundred pound 
net weight each. The bags were secured four bags to a 
tier, six tiers high. The bags were placed around the 


perimiter of the pallet so that there was a nollow space 


in the center. One bag was standing on end in the center. 


There was corrugated fibreboard draped over the top and 


® 
two sides. The bags were then secured by a metal band 
5 laterally, generally in:the way of the second and fifth 
e tier of bags. 
Q You say there was fibreboard on top and two 
sides? | 
oo 
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A Yes, sir. 
Q What about the other sides? 
A There was a slight overlap from the top of 


several inches, but basically the two sides were exposed. 


Q Were these bags in any way secured within the 
pallets? 

A There was no unitizing of the bags to the pallets. 

Q Would those pallets move with the rolling and 


pitching of a ship in that condition? 
MR. MULROY: Objection. 


THE COURT: Why? On what ground do you ob<ect? 


MR. MULROY: Your Honour, I object on the grounds 
that -- 

THE COURT: He is not qualified as an expert; 
is that it? 

MR. MULROY: He is not in a position to say 
whether it would roll during the pitching of a ship, be- 
cause he saw the bags on the dock in Philadelphia. 

THE COURT: Well, as an expert he may “xpress 
an opinion. 

MR. MULROY: He hasn't been qualified as an 
expert, Your Honour. 


THE COURT: Well, qualify him as an expert 


then, Mr. Boal. 
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Q How long have you been examining cargos as a 
surveyor? 

A Ten years, sir. 

Q Have you examined much tapioca? 

A Yes, sir. 


THE COURT: What does your work as a surveyor 


encompass? 


th 


THE WITNESS: We primarily deal in carsgo dif- 
ficulties, working mainly for harterers'or owners' ac- 
counts. 

THE COURT: Have you had any experience with 
cargo en route from one port to another, and the impact 


of sea conditions? 


THE WITNESS: I have no firsthand knowledse of 


cr 


the conditions of the cargo during its ocean transi 
Only its arrival and discharge condition. 

MR. BOAL: Would you permit the question? 

THE COURT: Well, the witness said, has just 
testified, he has no experience of travel conditicns I 
understood his answer; is that right? 

THE WITNESS: Firsthand knowledge of the con- 
ditions experienced for this particular cargo. 

THE COURT: That wasn't what I asked you, 


though. I think you hau better try and qualify him. So 
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far-he is not qualified on his own statement. 
Q Was there any room _n these pallets for carso 


to shift with the rolling and pitching of the ship? 


> 
HA 
+ 


so much as the Lacs are not secured to the 
pallet and the pallet can assume the angle of the vessel 
while she is rolling perhaps thirty or forty decrees 

with six or seven second snaps, it is my opinion that the 
pallet at that angle there is nothing to keep bags from 
coing adrift of the pallet or moving from the palzet in 
so much as they are not secured to the pallet. 

THE COURT: Wouldn't you have to know how the 
stow was made up? 

THE WITNESS: I would say this, that the bags 
were not secured to the pallet and it-:s inevitable «hat 
if the pallet were to lean and there were any free space 
at all that the bags would have to move. I would also 
note that the bags being stowed on the perimeter of the 


pallet and a hollow space existing in the center which 
was to some extent taken by the one bag in the micdle 
which was stowed on end but did not fully absorb all 
that void area,that it was in effect a hollow pack, so 
that bags could shift internally. 

Q Were any of them protruding from the pallet 
when you examined them? 
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A Yes, sir, many were telescoped, the entire six 


tiers of bags were leaning from the pallet. 

Q What effect does a little tapioca have on a 
bag? 

A It's very slippery. It makes a very smooth 


surface. 


Q In other words, it will cut down friction? 

A That is my opinion, sir. 

Q To what extent were the bags protruding cut of 
the pallets which you saw? 

A Some had gone adrift anc others were simply 
telescoped several inches. 

Q Did you see any evicence that the bags were 
damagec in the pallets by shifting or drifting? 

A I'm not quite sure I understand, sir. 

Q Pid you see any evidence of damage te the hags 
in the pallets which could be caused by shifting or by 
drifting? 

MR. MULROY: I would like to object to this 
question, Your Honour, on the grounds that there is no 
evidence of shifting or crifting. 

THE COURT: There isn't up to this point. 

Q Did you see evidence that these bags had shifted 


in the palets, and had drifted? 
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A Yes, sir. 
Q Do you have any opinion as to whether that 


shifting or drifting caused any damage to those bags? 


A Yes, siz. 
Q What is your opinion? 
A It appeared to meas though the rolling, or 


the pitching of the vessel had created a circumstance 
where the bags were soing adrift, or were telescoping 
heavily from the pallets. Where they had gone adrift 


in some instances they were torn and the contents were 


Q Mr. Miller testified here yesterday that these 
bags were all covered with glue and they formed a solid 


mass in the pallets. Did you see any evicence of any 


glue? 

A No, sir. There was no glue apparent either in 
the remaining bags in the vessel or on the bacs that I 
surveyed in the pier shed. 

Q What was the condition of the cargo when you 
examined it in the ship and on the pier? 

A On the pier, sir? 

Q On the pier firs* 

A There were many loose bags, many bags were 
slack, had sifting. Many bags on v rious pallets were 
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leaning heavily. 

Q In what way were the pallets leaning? 

A Evidently the bags had sifted, or shifted 
slightly on the pallet. Some bags were slack on lower 
tiers, perhaps the second or third tier, due to sifting 
of the contents. And it was an uneven stow for the re- 
maining -- 

Q Was there damage to the pallets caused by she 
shifting of the hags? 

A Damage to the pallets, sir? 

Q Yes. 

MR. MULROY: Your Honour, I don't think that 
the witness is qualified to answer that question. 

THE COURT: Read the question, please. 

(Pending question read) 

THE COURT: vba wee certainiy leading, Mr. 
Boal, I must say that, t I will take his opinion for 


whatever value it Fas. 


A You mean to the pallet itself, or -- 

Q Yes. 

A I frankly didn't see much damage to the pallets, 
sir. 

Q You said the pallets were leaning. What do you 


mean by that? 


Horger/Direct - 76 - 
A I'm sorry, I don't mean the pallets. I meant, 
e to be more specific, the bags were leaning heavily, not 
| the wood pallet itself. 
e Q The bags were leaning in the pallets, you mean? 
A That's right, sir. 
Q And that had caused the shifting of the pallets? 
. A If you. are referring to the actual pallet 
shifting, I don't think there was very much movement of 
is the actual wood pallet. I think it was more movement of 
the bags on the pallets. 
Q Were these pallets squares? 
@ A Yes. 
Q Were thei? posts on the four corners of these 
. pallets? 
fay 
A A No, sir. 
i Q You had a floor and four posts? 


; 
8 
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A The pallet was a flat wood pallet. 
Q And were there posts on the four corners of 


the pallet? 


A Posts you say, sir? 
Q Posts, yes, sir. 


A There were no posts. 
Q What held up the fibreboard that was covering 


the «.. and two sides? 
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Av Just draped over the top and two sides, and 
metal banded to the bags. . 
Q Did you see on that pier any pallets that had 
fibreboard on four sides? 


A No, ix; 2. dié not. 


Q Have you seen that on other ships? 
‘A I have seen that type of packaging previously, 
yes, sir. 


'Q | What:did.you find:on the ship? 

A ‘That the bags on the pallets were leaning 
heavily. Some bags had gone adrift, some bags were torn 
and the contnts were sifting. 


Q Some bags had gone out of the pallets? 


A Yes, sir. 

Q Entirely, or just partially? 

A Entirely, sir. 

Q Had they gone out on the open side? 

A That's:correct, sir. 

Q Was that true in all holds or not? 

A Well, the cargo was carrie” ‘ atcleast the 


particular bills of lading consicned vo National Starch 
were carried in number 1 'tweendeck, 1. lower hold, 2 lower 
hold, 5 'tweendeck and 5 lower hold. Now, 1 and 5 'tween- 


decks were empty on our arrival. Number J]. lower hold. 2 


lower hold and 5 lower hold were in the process of dis- 
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charge. So I can only comment in stow about 1, 2 and 
5 lower holds... 
MR. BOAL: That is all. 
CROSS-EXAMINATION 
BY MR. MULROY : 

Q Mr. Horger, you testified that —— seen 
this type of packing before; is that correct? 

A. Yes, sir. 

Q For what period of time have you observed this 
type of packing? That is, in terms of number of years 
or number of shipments? 

A I suppose several years. 

Q Would you say that this type of packing ' that 
you caateas in connection with shipment was the stan“ard 
type of packing in connection with shipments of tapioca 
flour? 3 

A Well, I would -- 

Q As of that time. 

A No, I would not say that, sir. They were 
alternating at that time out of this -- this particular 
type of tapioca came out of Bangkok and they were al-~ 
ternating at that time, I don't know whether it was 
various shippers or whether it was just a change of 
packagirg:and we were in an ineniaahtate stase, but they 
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were alternating between a four-sided pack. By "four- 
sided" I mean corrugated fibreboard on all four sides 
and a two-sided pack. 

Q Did you examine a shipment on the Al Mansouriah 
that arrived in Philadelphia approximately the same time 
on behalf of Amber Marine? 

A No, I did not, sir. 

Q Do you know of a shipment of tapioca flour on 
that vessel? 

A No, I do not, sir. 

Q By whom were you engaged in connection with 


this survey that you made? 


A We were originally contacted by Adams & Porter. 
Q What were your instructions? 
A To attend on aboard, thac they had some shiftin 


of cargo. Originally what had ha-pened, if I may go 


through this -- 


¢ Go on. 
a The vessel had commenced discharge November the 


14*h, but dic not do any cargo discharge because of rain. 
She commenced discharge on the 15th at 0800. At 1200 the 
vessel, the longshoremen refused to do any further work 
because they requested distressed cargo rates. 


Q That document you are referring to, lat is the 
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name of that particular document? 
A This is my hatch report, sir. 
Q ‘May I ask for that hatch report? 
A Yes, sir (handing). This top paragraph re- 
fers to my actions. 


Q Looxing through this report I find no reference 
to a hollow space in the center of the pallet. Do you 


have any document or not that you made at the cime that 


you made your examination other than that survey report 


that contains a reference to a hollow «pace in the center 
of the pallets? 

A I believe if you will review t. s and under 
"cargo cuckietod® where I say “palletization", I say, 
“bags stowed four to a tier, six tiers hich, one bac in 
center" which would indicate that that is the area of 
which I am speaking. 

Q And when you say "one bag in center" you mean 
on the top? 

A No, I mean that bag was standing in an upright 
position, sir, in that void area which was formed hy 
placing the bags» on the perimeter. 

Q So when this was placed in the centei it was 
placed on the bottom of the pallet; is that correct? 


A That's correct, sir. 
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Q So there was no void space where the bags 
met the pallet; is that correct? 

A Well, sir, that is a square void when you are 
placing the bags on the perimeter. Whereas the bags 
are oblong in shape. So if you place an oblong in a 
square you are still going to have a void space to some 
extent. 

Q Do you know how that bag was placed in the 
center, if it was placed uprisht or flat? 

A It was placed upright, sir. 

Q And what is the basis on which you know this, 
dia you take a pallet apart? 

A There were several pallets which were apart 
in the pier, sir, which were previously discharged. 

Q Did you pick up any of these bags yourself by 
hand on the sound pallets? 


A Physically lift them, sir? 


Q Yes. 
A Not on the sound pallets, no, sir. 
Q Did you observe sound pallets in which the 


bags were square on the pallet with no leaning? 

A Yes, sir. 

Q Did it come out of the same hold as those 
pallets that were in a leaning siebnabens 
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A Yes, sir. 

Q Do I understand you did not pick up any of the 
bags or physically remove any of the bags from the pal- 
lets yourself? 

A From the sound pallets,.no, sir. 

Q Now, from the damaged pallets did you pick up 
any of the bags? 

A I sorted a few, a few bags, just to see the 
type of packaging and to see what the condition was. 

Q And these bags’ were bags that were loose; is 
that correct? 

A Partially adrift bags, pallets which contained 
only twenty-two bags or so. 

MR.. MULROY: I would like to have these photo- 
graphs marked for idéntification. 
(Plaintiff's exhibit 10 
marked for identification) 

Q I show you two photographs and ask if these 
photographs are representative of “he nature of the 
packing and the shipments that you are describing in 
your testimony (handing). 

A These are representative of some of the bad 
order bags, or, palletized bags which outturned from 


this vessel. 
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Q In. connection with the two photographs that 
you have there do you note the cardboard on the side of 
one of the pallets covering the entire side exactly as 
you testified it does? Do you see that in the picture? 

A You mean this pallet in the forward part of the 
pictr 

Q Yes. Do you see the cardboard covering one en- 
tire side of the pallet? 

“A Yes, I. do, Siz. 

Q Sir, looking at the picture that you have there 
does that cardboard that covers one entire side of the 
pallet also extend down the lateral side? 

A It appears to extend down approximately two 
to three bags, sir. 

Q So that the bands that were placed around that 
pallet would not be on the corners of the bags, but 
would have been on that cardboard on the corner; is 
that correct, sir, from the photograph? 

A On this particular pallet I would say that is 
correct, sir. 

Q And this was the nature of the packing then, 
what is indicated in this photograph? 

A I would not say it is representative of the 


entire -- I would also like to submit photographs -- 
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Q Well, I asked, is this representative of the 
packing of the s’ ipment that you saw? 

A Weil, I woyld say, sir, that this drape on 
the side of this particular pallet was a bit more than 
the average, sir. 

Q On this other photograph that I have here a 
would like to draw your attention to a piece of card- 
board laying on the front center of the photograph. 

Did you observe pieces of cardboard like that 
laying in the hold, or on the d-ck? 

A I'm not sure what this piece of cardboard is, 
sir. I can't say that I -- 

> Well, did you observe -- 

A No, sir, I did not. 

Q So some of the pallets that you observed had 
cardboard going around as you indicated in this other 
photograph, but not sll of them? 

A Not to that extent, sir. 

Q And seatik that indicate that it was ripped 
off to you? 

A In this photograph, six? 

Q On the first photograph. In other words, 
some of it had the cardboard going all the way around 


and some of it didn't, and I am asking if that would 
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indicate that the cardboard was ripped off to you in 
some manner. 

Q If you are sekine me where it is open-faced 
if this was previously corrugated covered, I would say 
no, sir. 

Q No, I am asking where the corners are covered. 
Were all the corners covered as they were in that picture 
you are looking at? 

“A May I refer to my photograph, sir, to see -- 

Q Can't you answer the question from the photcegraph 
I have shown you? 

A Well, I think I would prefer to look at mine 
to see if my notes -- 

Q If you need something to refresh your recol- 
lection, yes, look at it. 

A It appears as theugh all corners were protected 


by corrugated fibreboard. 


Q Did. you say all corners were protected --- 
A Protected, yes, sir. 

Q May I see your photographs? 

A Yes, six (handing). | 


MR. MULROY: I would offer the two photographs 
that have been marked for identification as exhibit 10 


in evidence. 
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MR. BOAL: I ebject to them. ‘tnere is no 


bad evidence that they are photographs of this particular 
cargo. 
° THE COURT: 1.2 witness has becn testifying 
from them. 
MR. MULROY: He testified they were represen- 
e tative of the cargo. 
MR. BOAL: I didn't understand him to so 
testify. 
® . 
THE COURT: Do you recognize those photographs 
as pictures that were taken at the time the cargo came 
e in or an inspection was made? 
THE WITNESS: They appear to be similar in 
packaging to what I have sighted aboard the vessel. 
r THE COURT: Well, what is the basis of your 
objection? 
yw ; MR. BOAL: I will withdraw it, Your Horour. 
(Plaintiff's exhibit 10 
received in evidence. 
ad MR. MULROY: I would also ask that the seven 
photographs produced by the witness be marked in evi- 
® dence. | 


MR. BOAL: Have the witness identify what 


they are. 


Horger/Cross - 87 - 
Q Would you identify what these photographs are 
2 so that we can have them marked (handing) ? 


Are they numbered, by the way, in the back? 


A Well, I had these reproduced for my own in- 
, formation. If you like I can -- 
Q Well, would you put a number on the back of 
e each one of them? 
THE COURT: Can't.we move along? ~““'s begin- 
ning to drag a bit. 
e 


MR. MULROY: I wou. just as soon mark them 
all, YOur Honour, if they are representative of the con- 
dition of the cargo. 

THE WITNESS: Well, I think they are, if you 
would accept them as that, sir. 

MR. MULROY: The witness testifies they are 
representative of the condition of the carso. 


MR. BOAL: All right. 


(Plaintif£'s exhibit 1l 
a received in evidence) 


Be MR. BOAL: I .think it would help if you put 
the blowups in. 
THE WITNESS: If you would like, sir. 
THE COURT: Do you have blovwups of them? 


THE WITNESS: These are blowups of some of 
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them (indicating). 
| THE COURT: Well, why don't you offer those? 
THE WITNESS: Well, they are only of three of 
them. 
MR. MULROY: May the blowups be put in evidence 
and marked exhibit 12? 


(Plaintiff's exhibit 12 
received in evidence) 


THE COURT: Proceed, please. 
BY MR. MULROY: 

Q Have you observed the loading of cargo in a 
vessel on pallets as being an ordinary, or usual type 
of practice in connection with various types of cargo? 

A Yes, sir. 

Q “And when this cargo is placed on the vessel in 
pallets using the pallets more or less as dunnage, would 
that he what you would consider it? In other words, 
using a pallet in place cf dunnage that is the usual 
practice, is that nt. so in shipping circles? 

A If you are tight stow you can do that. sir. 

Q You say tight stow. By "tight stow" are you 
referring to using other cargo to secure cargo in place 
so that it can't roll, is that what you censider a tight 
stow? 


A That's basically correct, sir. 
84a 
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Q If you don't have a tight stow then wouldn't 
it be necessary to place bracing between the different 
types of cargo? 

A Yes, sir. 

Q Now, did you notice .any bracing in the holds 
of this vessel? 

A I will be very ienest with you. When I at- 
tended On board that vessel she had been idle for several 
days because of this longshormen dispute, and when I 
wene on board I went only on board to speak with the 
Captain and to get a general idea of the extent of this 
situation. 

Now, I did go into the holds ues a flashlight 
because the hatches were not open, they were not working 
cargo, and these photographs were taken with a flashbulb. 
I did not note particularly the extent of the dunnaging 


or its positioning on that date because I was limited, 


because . was working with artificial light and I had 


intended to return when they commenced discharge, but 
they in turn shifted to Baltimore and I never did return, 
sir. 

Q The conditions that you observed in the vessel, 
would those conditions be consistant with the fact that 


at a prior port, to wit, Searsport, adjacent cargo was 
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removed from the vessel and the cargo collapsed because 


of an absence of shoring after removing a Searsport cargo, 


would that be consistant with the conditions that you 


observed? 
# 


MR. ROAL: That I object to. 


A I would not say that, sir, because the lower 


holds were not stowed with Searsport cargo and there 


was extensive shifting in the lewer holds. 


‘'Q Whenn you saw the vessel the lower hold was 


e 
* not stowed. with Searsport cargo; is that correct? 
A I believe -- I have to consult my stowage 
6 Plan, sir, but I believe the lower holds of l, 2 and 5 
only had Philly, Camden and Seliienes: due I would have 
to re-read that. 
e@ wm 
Q If the master testified that prior to going to 
Philadelphia the vessel removed Searsport cargo and after 
e removing ON TORE TEN cargo the remaining tapioca flour 
collapsed into the void Spaces left by the Searsport 
cargo prior to arriving at Philadelphia, would this be 
e 


‘consistant with the conditions that you observed and 


testified to in Philadelphia? 


MR. BOAL: 


I object to the question, because 


the master's testimony was confined to number 3 nold. 


THE COURT: T- number what? 


Horger/Cross -9l- 
MR. BOAL: Number 5 hold. None of this cargo 
was in number 3. It was number 1, 2 and 5. 
THE COURT: What: is the master's testimony; is 
‘that right; Mr. Mulroy? 
MR. MULROY: The number s.hold, he is right, Your 
Honour. 

Q Did the condition of the cargo that you observed 
in Philadelphia, was that condition consistant with hi- 
lo's ‘having been run over the cargo at prior ports? 

MR. BOAL: I object to that question. 

THE COURT: Do you have any proof of that? 

MR. MULROY: Yes, Your Honour. 

"Q Was the Searsport cargo stowed in the 
same hold.as the tapioca flour destined for Camden 

and Pl.i.adelphia? 7 

"A Yes. 
"Q Do you recall what type of equipment 

was lowered into the holds for discharging Sears- 

port cargo which passed over the Camden-Philadelphia 

tapioca flour in order to discharge the Searsport 
cargo? 

"A. Yes, they used forklift, and then by 
derricks out of the ship." 


THE COURT: All right. 


87a 


Horger/Cross | - 92 - 

MR. BOAL: [In the further answer that was 
limited to number 3. 

MR. MULROY : The: collapse was limited to num- 
ber 3. | 

THE COURT: Well now, look if we are not going 
to move along, you know, I brought you in specially, I 
have got a jury waiting downstairs. I will sive you all 
the time you need, but I am going to bring you back and 
bring the witness back. He should have been here yester-~- 


day. This was supposed to take fifteen minutes now, and 


I have got a jury waiting downstairs for forty-five minutes. 


Q Would you answer the question? 
A Would you please restate the question, sir? 
Q Was the conditions that you observed in Phila- 


delphia compatible with the cargo having been run over by 
hi-los in discharging of cargoes at previous ports? 

A No. No, sir. 

Q You have seen prior shipments packed the same 
way that outturned without this type of damage, is this 
true? 

A I have seen some shipments come through without 
damage, sir. 

THE COURT: Without what? 


Q Packed the same way as this? 
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THE WITNESS: Without damase and ir a similar 
package, sir. 

MR. MULROY: No more questions, sir. 

MR. BOAL: If Your Honour please, I would like 
to read a statement from the survey report of Halperin, 
which is attached to the answers to interrogatories which 
were addressed to the plaintiff. 

On page 2 -- 

THE COURT: Whe»2 report is that? 

MR. BOAL: Mr. Halgerin's. 

THE COURT: Who is Mr. Halperin? 

MR. BOAL: He was the surveyor for the carco; 
and attached to their answers to our interrogatories. 

"The pallets wez atisfactorily constructed 
of one inch by three inch and two and a quarter inch by 
three inch :wuber; the palletized units measured forty- 
eight inches by forty-eight inches by forty-eight inches 
and were covered with double faced corrugated fibreboard 
on the sops and two sides; the other two sides were 
partly covered at the top. 

"Each palletized unit had the bags secured 
horizontally with two five/eighths inch plastic straps." 

THE courr: All right. If there are no other 
questions of the witness he is excused. 
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PLAINTIFF'S EXHIBIT 2 = CONTRACT OF MARCH 24, 1972 
A eT @Sersoomec-« == 
“9049 TO mEssas. op Starch pias ae IMPORTANT . 
a 1735 West Front 5 « ge Se Ne 
91. infin’ ' gn two (2) copies and return 
Plainfield, New . to us at once. Retain original L for a 
é THACUGH your recor. 
i aries ky ‘ : 
vor account og) aps9Ca ASSaCi at 
: rhe ‘ CATS March 24, 1972 
New Sovk/? ude J 
oD. °°°.3° SH SPS3 oo"? = 
aatizug 3 \ Sf basSe@ Vapioce 
2 bod -* : . . 
ouanniee os LaJ9 Swtrdc 


. 
wets 


‘ Yes 9 
Qescaienion | i Et ie ivh Viscosity (vasaew — i bags te de marked with fouz-: 
' last digits of P. O. number) 


- 
- 


Hu ‘ ° . , 
PAGKING Syiy .rafe - unitized on 46" x 43" new wooden pallets, shrouded.and banésv~ 
'  gsetsining 25 bags eaca . . rb - te 


rmcs CS OS pes ust 100 tds, 6x dacs. Nex Price. 
® a e ® = *. - . —_—_—— + a 
bare or cegaa Zz he rate of r long ton; any incsease-or decrease 
. . ‘ ‘“ : pO i ee . 
ics aver ; i. nt anges .s 
univising 


é tous May shipecnt - July arrival 
rr i Get tens wigust shinmeat - Sctover arrival = fa - Y2$4 
‘ - Sudsecs availability steawsisip space : re if 
it ig unaerstecd chere may be a Viscosity crep slightiy telew 


“wl 9 Seasonal conestions. 
Meviac and. war risk insurance covered by ssller 


IMSURANCS, 


Nwe Shipped weights: 
WEIGHTS 


‘ 
No arrival - no sale; replacement dy mutual agreement 
i Loading, wharfage and demurrage for account oF duyer 
: 3. kespousidiiitics in event of insect contanination covered oy our letter 
of July 5, 1970, and i3 « condition of tais contract. 


Except as ctherw'ss proeided the usuel ex dock terms arw to apply. 

Serlee shai nt Le eld cesponsible for delays in delivery aud/or von-elivery resulting froma war. warlike actions, riots, strikes, 
Averncume eesiricdcas, enlarges, flomis, ice, fires, acts of Gud auri/or aay other cause whatwever that is unavoiduble acd beyond iw 
contri. : 

No clam bared 900 shortaars 22 OUERK discoverndle by customary inspection shell he recognizrd: un! le i iti Wie 
fifteen days alter mabe of werchaudise and then only if 10 percent of original packages alee eaatnlonan ere call sesibebie Bn 
laspa. Don, ‘ 

_ Any tonter sey or ciaiin noing out of or rmlating to this ugererien’. o¢ the peeformance or breach thereof, shall 
achitraben in due Gory of Neww York in accomlaace with the mules then odtaiuing of the. American Arbitranen py Ha gg ~. 
inter neciian Arhicrati.a Ascociatwa, unless otherwise specified aeevia. and judgment ufo eny award rendered may be entvred in- 
env court of competent ‘urisiction. > ‘ Z 
Rach deisvay tended une this contract is 0 he considered as sepa No trausation and will not aifevt the belaucy in any wary. 
Seiler uuikes ae eopeesentation pr warranty of the suitability or fiznens of the merchandise for any purticular use. 
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PLAINTIFF'S EXHIBIT 5 - DELIVERY ORDER asada 21, 1972 


vessel 1 > theme ry : Raa rer LAL fg 
aa PLAL 6 - am ue = te, és 
ius ale TAPIOCA_A sxsrit are teen. ABB SS 
qurt 
TAPIOCA ASSOCI U. §. Dist. © q. 
P. 9. BOX 392 3. hem ot N- tLIVERY CLERK AT PIER 


WILTON, CONN. 0: DING FOR SHIPMENT 


Ce a tne i ee ee ee 


EL y 
H 
from port of 
Bok 
Arrived : i 


PLEAST I ISLOCASE TO 


Ww 


FREE TIM’ EXPIRES 


SSILASE SCS TA ASO SISA ISEA SIA 
the following merchandise _: Soc ILS IA BLESS I SSS Gow aS GOI ae DIPS PTA 


Ne. of Peckayes } Deseriptios of Articies, Special Marks and Excepuons Lis Subject ‘tor Cor gor _| 
ae 


| ORIGINAL DELIVERY ORDER PLACED AT THE PIER 


25, 550 BAGS TAPIOCA FLOUR , 590, 8394 


MARKED: 4271 
CAMDEN-—---B/Li# 1 
4269 
CAMDEN-——--B/Lia 3 
ine 4273 
CAMDEN-—~-—B/Lit + 
4269 
CAMDEN-—-—=B/Lit 6 


ee = 


NO SAMPLE DESIRED BY FOOD AND DRUG ADMINISTRATION-FULLY RELEZASED- 


COLLECT DEMURRAGE CHARGES FROM: RECEIVERS 
| | COLLECT DOCK CHARGES FROM: RECE 


=~ 


CARRIER PLEASE NOTE : 
1 pick-up cannot be made, or delivery accompiished promptly, 
plevse notify us immediately. 


Tel. 630-0011 ' WILLIAM H. MASSON, INC. 
810 KEYSER BUILDING 
BALTIMORE, MD. 21202 

ACCEPT NO PACKAGES THAT DO 

NOT BEAR THE ABOVE MARKS Per 

AN) NUMBERS 


Import Department 
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PLAINTIFF'S EXHIBIT 7 - LETTER FROM TAPIOCA ASSOCIATES 
TO NATIONAL STARCH DATED 
AUGUST 23, 1972 


August 23, 1972 


Mr. N, Ceemedas, Purchasing Agent 
National Starch and Chomical Corporation 
17385 West Front Streot 

Pisinfield, New Jersey 07063 


Dear Mr. Cremedas: m/s HERMIONE - FREIGHT BOOKING 
y 6S0 tons - P. 0. 40-4269 - Cont. 2-1617 A 
250 tons - P. 0. 40-4273 - Cont. 2-1619 A 
250 tons - P. 0. 40-4271] + Cort. 2-1620 


With your concurrence, we have hooked the above mentioned orders for shipment on the a/s 
HERMIONE. This vessel is scheduled to load about first half September. 

It is agreed that the destination ot the above mentioned shipments is to be Philadelphia/ 
Camdon, and furthor that National Starch and Chemical Corporation will bind all risk cover- 
age under their open marine and war risk insurance policy to include American Institute 
Clause from "warchouse to warehouse” for the above shipments upon declaration at the ex 
dock value. In event of loss due to marine or war risk perils, resulting in non-delivery, 
Tapioca Associates, Inc. will he paid versus shipping documents. 


‘apioca Associates, Inc. will credit National Starch and Chemical Corporation their regular 
insurance premium of $.42S per $100 which is included in the ex dock price. 


Copy of booking note with freight of $36.50 per long ton, palletized, from Amber Maritime 
Corporation will be forwarded on receipt. 


We understand this vessel is of German registry and was built in 1961. 


Please signify your agreement to*these changes on the above shipments as covered by referre: 
to contracts. 


Very truly yours, 


bien j 
Harry mig nblin, » L465 Fe 


ACCEPTED: 
4 
‘ J 4 


Natypnal (Stren and Chenreal Corporat 
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DEFENDANTS' EXHIBIT "A" = 


[ REPRODUCED HEREIN AT 
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PROCEEDINGS IN CASE OF 

TAPIOCA ASSOCIATES INC. 
V. AMBER MARITIME CORP. 
IN THE EASTERN DISTRICT 
OF NEW YORK 


PAGES SCa TO 118a . 
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DEFENDANTS’ EXHIBIT "A" 


A > 
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$ TAPZOCA ASSOCIAT ZS, :INC., ve ee. a FEB « 1975 


Plaintifc, TURE AM... cccccccsese 
= + PE. cccocccncce 
- against - o. _ SUD MENT 
é MOEN MARITING CORP., AMBER ACTA ’ 73 Cc 326 
CORP. ana APOLLO SETPPING COR?P., ‘ 
Bd MV. BEWtLONE, 
I , 
Defendants. M'FILED | 


' otlan phat. bo ie ee. See 


A: wenorandum and ordez, constituting the court 


é Cindinys of Zact and conclusion of law, of the Honorable Join R. 


Bartels, United States District Judge, having been filed on 
January 31, 1575, awarding Jucégment to the defendants, it is 

* /" ORDERED and ADJUDGED that plaintiff, Tapioca 
Associates, Inc., take aothing of the defendants, Amber Makatime 
Corp., Suaber Asia Corp.,and Apollo Shipping Corp., and M.V. 


» ilexrmione. 


Dated: Brooklyn, New Yoxk 
Pebruary 3 » 2975 


fi Grp 


, PN Salen Fear 
eee, 


/ a? 
DATED aes LL. 29 Li 


é 
“mere fase 
habe Find Siem me 
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DEFENCANTS' EXHIBIT "A" 
VulILO ‘STATES DISTRICT COURT wet. 


EASTERN DIS* ~CT OF NEW YORK 


‘nih scbcaiaiiwnaienad vhiienaitdinaepel FUNG ew 
’ 5 am a . o> "; i 
* i! \ ‘ ‘ 
Tav2lOCa ASSOCIATES » MC. is ae &p IX oD ti O 
: By rd iy 
Se erre ors Plaintiff, . 
es 2 gee SS ee ae 
Joe against-- 20 0 oy , SOMPLAINE 
M.V. HERMIONE, her engines, 
boilers, etc., 
| . 
be and ar Ret = 
AMBER MARITI°G CCRP., A<SER 
ASTA CORPCRATION and APOLLO 
SHIPPING CORP., . 
“ Defe .dants. 
ccnosnacdneeenenos sceccnsdsnnesniag, 
laintiff, Tapioca Associates, Inc., by its 


attorneys. “Haight, Gardner, Poor & Havens, for its 
complaint against Amber Maritime Corp.; Anber Asi 
Corporation and Apollo Shipping biey:f poem aa cgarnaiag 
alleges, upon information and belief, as follows: 

ee This is'a case of admiralty and maritime 
jurisdiction within the meaning of Rule 9(h) of the 
Federal Rules of Civil Procedure. ae 

2. ° ‘At all times hereinafter meationed, the 
plaintiff was and still is a corporation organized and 


existing under and pursuant to the law of Connecticut 


with an office and place of business in Wilton, Connecti- 


t ; . + the oe oe, mew bles +o ++ cgtgeee’ “eo, . ‘ A 
. - * eS 6 orthese tefl ieee 4% ‘ . 8 *e eee oS e se 


cut. | 

; igs At all times, hereinatl fter uentioned, the 

defendant, amber Maritime Corp., was and still is a 
“corporation organized and existing under and pursuant 


to the laws of the State of New York with an office and 
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place of business located at 1615 Northern Boulevard, 
Manhasset, Long -Island, New York. <- ¥oinge 8 Late? 
sf "ett The defendant described in the preceding 
para agraph’ is a common carrier’ ‘of merchandise by water 
for nire and owned, operated, managed, chartered and/or 
otherwise controlled the vessel Hermione as a carrier 
of merchandise by water for hire.’ .” 37% = 
ea iisowa §. ‘At all -ines nereinas Ster mentioned, the 
defendan*, Amber asia Corporation, Was and still is a 


corporation organized and existing under and pursuant 


to tne laws of tae. State of New York with an office and 


piace of business located at 1615 Northern Boulevard, 
Manhasset, Long Island, New York. oe 

cr 6.2. Tae defendant deseribed im the preceding 
paragraph is a common carrier of merchandise by water 
for hare. and owned, operated, Managed,. chartered and/or 
otherwise controlled the Wened Hermione as a carrier. . 
of merchandise by water for hire. 

7. At asl times hereinarter mentioned, the 
defendant, .Apollo Shipping Corp., was and still is 
a.corporation organized and existing under the laws 
of the Kingdom of Greece with an office and place 
or business located in Piraeus, Greece. 

+. tie 7.8.: The defendant described in the preceding 
paragraph'is a.ccmmon carrier of merchandise by water 
for hire and owned, operated, managed, chartered and/or 


controlled’ the vessel Hermione as a carrier of merchandise 


by water for hire. 


DEFENDANTS' EXHIBIT "A" ~ 
7 > ee 
9. :On-or-about September 9, 1972, there was 
loaded on the m/v. Hermione approximately 1022 pellets 
of bagged tapioca at Bangkok which the defendants agreed 
to: carry from Bangkok to Camden, New Jersey under and 
pursuant to bills. of lading BCD 1, 3, 4 and 6. | 
.10.: .. Subsequently, the defendants delivered 
part of the: shipment to Philadelphia and part to 
Baltimore, not to Camden, New Jersey, in contravention 
of ithe verms of the bill of: lading described in para- 
raph 9 of this compla*~ t. eae yas dss 
Jil. s:As a result of this breach of contract, 
the plaintiff incurred a freight differential payment, 
additional freight forwarding charges and other expenses 
for which. the defendants are responsible. 
“12. ° Plaintiff has performed all’ obligations 


- 


resting upon it under the terms of the bill of lading 


and all contracts existing between the plaintiff and 
—] < . 


° 


the deferdants. i AOE ena ys ae 
| 13- Asa result of defendants' breach, ther 
is dus and owing from the defendants $10,000, no part 
of which has been paid, although duly demanded. 
| WHEREFORE, vlaintiff prays: a ade 
1. That process iA due form of law according 
so the practice of this Court in causes of Admiralty 
andi Maritime jurisdiction may issue against the said 
defendants citing them to appear and answer on oath 


all anc singular the matters aforesaid. 
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DEFENDANTS’ EXHIBIT "A" 
2. That precess in due form of law according 


s 
to the practice of this Honorable Court in causes of 


Admiralty and Maritime jurisdiction issue against the 


said HERMIONE, her engines, boilers, etce., and that 
all persons claiming any right, title or interest in 
said, steamship may de cited to appear and answer on oatna 
all ‘and Singular the matters aforesaid and that the 

: : 
aid steamsnip may be condemned and ‘sold to ‘pay: the 
demands as afc said with interest and costs. 
3, inat the Court will order, ad, .dge and 
decree the saic defendants and the HERMIONE to pay to 
your plaintiil the Camages suffered by it, together 
wita interest thereon, and its costs and disbursements. 


4, That your. plaintiff have such other and 


further relief as in law and justice it may be entitled 
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' WILLIAM J. ZONAN III, deing duly sworn, Geposes 


I am associated with the firm of Haight, Gardner, 
Poor & Eavens, attorneys for the plaintiff herein. I have 


read the foregoing Complaint and know the contents thereos 
S ° a > 


and the same is true to the best of my Knowledge, informa- 
vaon and belief. The sources of ay sowledge and infor- 
Mavion are communications received svc. the pl intife and 
its agents and an examination of the papers relating to 


the matter in suit. 


‘ 
The reason why this certification is not made cy 


+ ‘ 5a 3s * $ Sac .° Se 
wne plaintiff? is that said plaintiff is a 


tion, none of whose office 


witnin the City of New Yor 


Sworn to before me this 


su day of March, 1973. 


MARGARET E. DILLEMUTH 
otary Public, State of New York 
No. 41-0959560 
Qualified in Queens County 
Cer. filed with New York Co. Clerk 
Term Expires. March 30, 1973 
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IN CLERK'S Oefi 


" UNITED STATES DISTRICT 
VASLTERN DISTRICT OF NEW YORK : : ‘ = 
U. S. DISTRICT 2, VEFICE 
ne ; e 24-° CURT ED. NY 
wwe eee mmm ewe te ee ee meee eee eee eww ewe . ? .. A R-s be ve 
y | 7 ‘ 
2 ‘a Surtae® “™ ©ZL QB 
— ? bs lee diel 7 >, 
’ TAPICCA ASSCCIATES, INC., 
i Tite At, * 
Plaintifé, rae - ROI A 5 
-azainst- 4) SE ysis Ne hey 53 
’ ANSWER OF BER 
AMBER MARITINE. CORP., AMBER ASIA ASTA ol ee 
CORPORATION and APOLLO SHIPPING {26 
CORP ., and M.V Py HERMIGNE, 73 Civ: 316 
' Defendants 
edie, 4 
MBER ASIA CCRPORATION, answering the complains 


The defendant, 
herein by its attorneys, BOAL, DOTIT & LARSEN, respectfully 
alleges on information and beliet as follows: 
information sufficient to 


denies knowledge or 
the allegations in Paragraphs SECOND 


— 


Lief as to 


form a be 
and EIGHTH of the complaint containe¢ 


Terry TAT TT 

SiaTH, SEVED aid 
ee 

faction sa 


It denies each and every alleg 
cont & ir ned. 


ELEVENTH, TWELFTH and THIRTEENTH of the complaint 
FURTHER ANSWERING AND AS AN AFFIRMATIVE DETSNS= 
THE DEFENDANT AMBER ASIA CCRPORATION ALLEGES 


That it was unable to discharge the cargo o 


atiff£ at the port of Philadelphia, of which Camden, New 
because of a labor 
which necessitated 
to Baltimore where it was discharged and trans- 


the plaintiz£. 
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DEFENDANTS" EXHIBIT "A" 
WRERESCRE, the defendant AMBER ASIA CORPORATION demands 
snat one complaint as to it be dismissed with costs against 
£ 


oz such other and further relief as the 


justice of the cause may require. 


BOAL, DOTI & LARSEN 


By” CLL 2 oD Gea” 


ivn 
neys for AMBER ASIA CORPCRATION 


Attorn 

Office & P.0O.Address 

225 Broadwa 

New York, N.Y. 10607 (233-2500 
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Defendants 
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an ee scien 4gale mir auer eehues “! ‘ ee Lae aren 
the Gerencant ANDER MARITIME CORP., answering the complaint 


Ce adeal 4 


nerein by its attorneys, BOAL, DCTI & LARSEN, ° respectfully ellezes 
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: Suan hae 
VoNLat and EIGHTH of the com 


SECOND: It denies each and every allegation in 


ITs nade deniedinen Lanhdd a. INT Sheahan aeted 
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+t a, ee ee 
Paragraplis EL ELZVE} ENTH, 2 W Dubai os LENTH of the comp.aine 


e contained, 
FURTHER ANSWERING AND AS AN ASTIRMATIVE DEFENSE, 
THE DEFENDANT AMBER MARITIME CCRP. ALLEGES 


P 
New’ Jersey is a part, because of a labor disputa and refusal 


S : } pon zat =a wm t don ge nm ol 
of the longshoremen to discharge the cargo, which necessitated 
RQ at . \ fa «we ar a=—- 
atzying that cargo to Saltimore where it was discharged and 
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UNITED STATES DISTRICT COURT | Ci ERA SUNS AN 
case , & Sissies Ue 
ZASTERN DISTRICT OF NEW YORM U. &. Ciorinus wis 
= - - -— = - - = - _ ~ a ~ - _ - = -x AM wt 7 , 
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Plaintizé, . ~ 
* 274 
- against - 73 C 316 
Re 
SVaobou MAD TAT Awd AOrA 5 = 
AMBER i {ARIT DE CORS ey AMBER 39 244 i ed ko ee ee ' 
7? 
a’ - 1 ~~ { oe we hei / 
CORP. and Az POLLO S HIP? tn CoP... y a 


and M. We HERMIGNE ? 


bond PrN 


RAIGUT, GARDNER, POOR & HAVENS, Esqs. 
intifEé 


Attorneys for Pla 


By: WILLIAM J. HONAN III, Esq. 
Of Counsel 
BOAL, DOTI & LARSEN, Esqs. 
Attorneys for Defendants Amber Maritime Corp. 


and Amber Asia Corp. 


By: - ARTHUR M. BOAL, Esq. 
G£ Counsel 


in tais admiralty action plaintiff, Tapioca Asso- 
es £ As 924 

ciates, Inc. ("Tapioca"), seeks damages of $6,860 

the misdelivery of tapioca flour by the defendant, Amber 


qed god on 1 mad to 2 Smwmd SE fa 5 
Maritine Corp. ("Amber Maritime"). The plaintizi isa  - 


106a 


DEFENDANTS' EXHIBIT "A" 


Thailand into the United States. The defendant, Amber Asia 


Corp. ("Amber Asia"), is a New York corporation operating 


subsidiary of the defendant Amber Maritime, also a New York 


oa 
te 
to 
«i 
do 
- 


corporation. Jurisdiction is based on 28 U3... 


On September 6, 1972 Amber Asia contracted with 
S ; - 


- ~~ 4092 aan oye to +=% “st Tt? me e _ asd ateate 
apioca <c transport, on the u/V nezmlone, approxinately 


in turn, Tapioca contracted for the Sale of this flour to 


National Starch & Chemical Company ("National"), a New Jezsey 


delivery of the flour ex dock in either Philadelphia ox 

Caméen and transport it, at its ow expense, to Finderne, 
ee a cays 

New Jersey.) Prior thereto Amber Maritime contracted wich 


Luckenbach Steamship Co. ("Luckenbach"), a stevedoring ccou- 
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* pany, to unload the M/V Heraione at 
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Luckendach is a member of the Philadelphia Marine Trade 
Association ("PMTA"), an organization of all. stevedorin 
companies overating in the Port of Pailacelphia enc its vi- 
cinity, which organization entered into a collective bargzia- 
ing agreement with the International Longshoremen's Associ- 
ation ("Union") covering the employment of all longshoremen 
in the Port of Philadelzaia and its vicinity. As a mexbeor 

of PMTA, Luckendach 2S bound by both the terms of che ég zee 
ment and by the cherter, by-laws, and rules ‘of the 7iTA. 
‘ecnine of the collectiv Sargaining agreement between the 
eMTA and the Union, Amber Maritime was compelled to contrece 
with Luckenbach, or some other s Stevedoring company, to unloce 


the M/V Hermione. ° 


The M/V Hermione arvived at Philadelphia on 
November’ 14, 1972 and pursuant to the aforementioned contrac: 
six gangs hired by Luckenbach began unloading che tapioca 
flour at 8:00 A.M. on November 15, 1972. At approxinacely 
1:30 P.M. on November 15, 1972. the longshoremea in 


atch #5 while unloading the M/V u:rmione demanded 


p* 


distress pay and stopped working because the cargo in 


chat hatch, as claimed by them, had badly shifted during 
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the voyage. In the case of such labor Gisputes, if the 


employer and the employees fail to agree on‘a’ sete 


mittee composed of two delegates from the Union and two 


delegates from the PMTA. If in’ turn chis Grievance Committee 


Se am, a + ¢ : 2 : A . a - = _ -—- < Aan 
under the terms of Section 28. A PMTA ‘regulation provides, 


~ 


"Once a dispute has been referred to 
the Association it shall be handled 
by the Associaton which shail bring 
Such actions or proceedings 4s the 
Association deems desirable, and no 


- 


such dispute shall be withdrawn or 
settled unilaterally by the member 
involved without the prior ‘knowledg 
and approval of the Association. 
day member who violates this vrovisica 
likewise shall be subject to the 
penalties provided in Article IV, 
Section 8 of the By-Laws." 


rit) 


In this case the Grievance Committee failed to agree on a 


ft 


* Settlement with ‘regard to the dispute in hatch #5 anc, 
accordingly, om November 15 the di-pute was 
&zoitrator who, after viewing the entire ship, ovally 


we a ° ~ ee tL * ° 
awaerced 2our .curs of Cise ress pay to che Longsnoremen in 
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in haten #5. Thereupon, th-~ longshoremen in hatcna #5 vee 
surmed to work at anprox ely 4:00 P.M n that da: : 
ein of c £0: sMacely elu E ekbe Mm eaiee Gcy,. abe 


J as - seta ty i * 4 .! be omg % ~- ma da — 

no tise dusing this disyvuce did atiy of the workers in tac 

. 3 a We * ae eS wa UP Jt YT] «came a ~ cat sd nee aa 
otuer Lour naccrnes Of cae M/V hervmLone Stop WOr ang Ve GCC” 


mand cistress pay. at 5:00 ?.M. all of the men on the shiod 


quit working for che day but one gang remained and worked 


® < - Yo, a le - aa. - 2 —_ wemean "a Can 
the night so tnat oy the next moxning approximately cae-thice 


& - mY 7 — wi/yiw fam &. ag lamas tee mee se 
of tne tapioca on soard tne M/V Hermione sad been unloadcec. 


On the morning of November 16, 1972 however, “she 
longshoremen for the entire ship refused to fur 
unless they all received distress pay for unloading, ia- 


cluding dack pay for November i5. Luckenbach immeciaceiy 


) 


met with the Union delegates and all orally agreed chat tue 


longshoremen's claim for distress pay for the entire suip 
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had been settled by the arbitrator’ 
previous day and that the men were rot entitled to the 


distress pay they were demancing. After this conciusion, 
the Union delegates attempted to persuace tnem to 
work but the men refused. These attempts having faiiec, 


Amber Maritime scthorised Luckenbach to pay the workers sac 
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amount demanded for enloetins the entire ship. The ita, 
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liability for its own acts. ‘Thus, if the carrier can show 
that the deviation was caused by a strike ox other work 


stoppage without it having otherwise acted unreascnabdly in 
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because it would constitut 
bidden by the PMTA regulation since the Gispute had teen 

Submitted to the grievance procedure and had been settled 
on the previous day. Luckenbach, the Union, and the PMTA 


had orally agreed that there was no second dispute on November 


grievance procedure on November 15 and had been secztled 5 


© t 


an oral arbitrator's award denying the distress vay demanded. 


Under the Union rules, since this particular group of Long- 
shoremen had been hired by Luckenbach for unloading the 
M/V He-mione no other group could be hized for this pursose. 
When the longshoremen resorted to this "wildcat stri 


Amber Maritime had no alternative means for unloading the 


vessel at Philadelphia. 


Ll4a 


o 
Ae] oJ 
J Yo a 
| ry wd 0 Qo 
0 mp | J ) = | 4 
8 ‘i. of ac 4 1% es ena 3 | t ud 
y ' ‘J 2) D) D) id ) ma | "9 “4 o) oO 
i Co eo Be “oy , i Se ae 
Pes y 1D } oO 13 Oo a 1? ] iD | Qa 13 wd j QO (s | 
vs $e "J ds) +e) i) = | cd . J - $3 i ty rf a>] a 
$a Qa UJ P| " ° <a 8 4 i] os | ; 9) 0) {4 
oO 13 ‘J ed YQ 13 0) wy iJ e3 3 ¢3 YW ‘5 > ) 93 "J N $2) 
id ! w 13 = Vd tts “ | Oo i] y iB ) oO Wy ad {3 
9 | a} a ri} A "4 4) rot) a M4 vy) rd FY Oo 
“ 4 es oO 8) YM Vv & o a Q re Ww 8 Y cH] ca) ‘d Q U 
+2 os | Wy A yg v Oo 53 4 Oo ha 3 xe) {3 Yv A o- m2 
aQ fa 7 v? Me) G "J iJ 60 ty Q (e) | Q ) M4 is) ca) 
iJ 13 4 1 e} rt 7 | {3 ” ov + £3 i <q " 2 a 
J P Q) CG 4 4 J of3 | co] we) ov 77) 13 { Q 13 ra} ce) 
4 tJ v fs a a 60 “dd wy $a % y {3 
u » & S «@ & +: 8 ~~ ; © «@ & 3 44 
“A ig | G G 6) +4 yg 13 4 Vv a (f2 nd cu] oO ° 
mp) 9) ‘4 ct) W re) OQ re 4 e | vv re GQ. CG ae] <4 
= $4 'd K 9) “4 wv 0] “ Oo 0 «4 > “ oO 4 ce H 
re rh ro a) B ay {3 $4 ae] .@) co "dg ~ a | rt] pe ea 
: oO ws 4 i) "J Q q S vo G Qu fs b> eS | fi * m4 
1) c ma Q J 10] d "dS tA Vv - Te | r4 | Q b a ] 
a 3 (3  * cw) ~ 13 uv ; WY M4 wo on a) "! y wt Y rd Had y 
H 13 a wv ha U4 3 4a =. Gg 0) £3 cs) iY Bor U4 $33 .a rr Ko 
m9 43 J o ) VU a) £3 tg g 43 J Tt] a) [s 
H i 1] SB] 1 wo a {3 v = 43 "J S +t re) i] > 3 13 Pt 
4 cs) ‘3 | Oo ha rm) v a- 4 a | ‘3 CS; Sh. Se oO c] M4 in 
ras 13 = a a to) en > 2. 8 3 $3 Gq {3 So M- @ ww re) ah 
<3) 4 A Ww) 2] Os ro) ro | oO ty ray y “4 | J fle Si 
w rn} 9 bi i n co} 26 | we 3 ' QO 3) My MQ. Y aq) a n 
- 3) ” “4 3 wu Ke, ‘3 £3 VJ 8 0) rs) £ 4 0 £3 
Ww) 7) oO "J Y +s 3 a] z Ne Sy Wy ) J 2) 3) e co | 13) 
> mn 4 Han “ S4 a Q rf 1) = ta J 1] 
a | M ert 3 ie] 1 Qs to 6 a ti od Y re) tO 4 {4 2 
- "J ‘J ss B ] 13) = “" 4 4 wy A a oe | (3 a 3 2) u} 1] 3 
(a) 13 ) *A 6 | “4 7 | i) et 1) Q “4 Q uw 3 “4 - 15 y 
a ~ 13 x ue) aN) ss fi z | f a 4 $4 4 "3 o a Bi “36 
fe oO co] se S .D) 3 ‘ y FI M4 ‘3 “4 {3 iS] 4 &9 oY) bf 2] 
xt a @ 1o) Had wv v ca | w ¢ 4 fav nN C e $ {2 - 
f Xs iB) rt) N ew) cy) r4 YQ w ne) ai > ” Y c4 B ra rH 4 
ra) 2a ™~ na Nu. {3 ‘3 SG {3 2) oO f13 o a ) G a oS 
~ M4 fo) G “ Oo Oo v oO 4 % ay - Q uu 16] Q * 
13 v 4 rd A 3 18 > oY) 1g > cd) {3 7) 3 “ y 
a i) oO “A Oy) es oO n Cc “4 ~S 3 re) u ‘di n a4 ii 
oO. 4 13 - ou 53 iJ ») a & re) S84 A ws 4g co 06M oer 
fra % Ww cy 3 Y ce) Wy ov 8 a] rs) cat] 13 3 oO + 
$4 N me & 3 a fi 3) 3 i] ord q) co) Qa K 3 “A 
'd 3 = iB) Oo Oo G 43 3 M4 4 “J yw rer i 
{3 “4 $4 2] P= ea a ro) u ce] 3 q {3 ss") Vv a Q 
ict) A a {3 co “4 no wd i] & “4 << 3 a c4 i) y oe 
$4 A G a Bg wo Bl > co} & a Oo © | 4 2%) 3 
"J vu f3 rd oO "9 z y “4 a) 4 0 4 g CG E v ri A 
f4 a) n < u orf 8) oo Qo % ay) 3 Q o v 
i) 0] d) 3 13 a) q ae] $4 Ss r] QO cd £ 13 U ” ” A 
3 3 w | rd4 Be “4 ro) 0 i f y “4 3 re 3) oO ¢ si) 3 i. 
w 12 -X 18 o 13 G ba: 4 A. ti} Ce | n! NG £0 43 | = a4 “G 
® © “< S e @ @ e 


a 


EXHIBIT 


wn 
eH 
a 
2) 
a 
i 
fy 
ica) 
a 


-—+ = 
meen 


G 


—— 
ee eet 


coure's 


cae 


4o Le, 


of 


om 


Pasa Aas 
Net Pan ted ee 


AAT? 
: ORG 


=P ys? 
Uo Uve = 
rere 
cared b/ 
r 
“ tf} 
7/ 


CHIT 
a bt ame, 


PT a 
i eet 
A 1 
4a4 
—— 
= 
b ve 


¥ 


DEFENDANTS' EXHIBIT "A" 


4 


fo @ Fie Y 


ps | 


0) 


LS | 

ees 

n 

3' ct GQ 


Hobs 
ig 
ct 


G rn 
OH 


a 


Q 


t~ 33 


ov 


ra 
NS 


000 
og 
Hs 
w 


A. Cu. rf 
mu 7 


b 


obsurvati 
dispute or 
shall appear 
time that the 
appears 
the eve 
Committee, 
Arbitrator 
at job site. Shouid 
be unable to resolve 
should neither party 
decision irom the Axb 


eh 


40 
he. 


- 
2G tus 
ne ae 


ce} 


ae 
Ga & 


12 


117a 


- 
‘ 


ec. 
ct fs 
ommn Y) 
rt" 
CG 
@ 
wv 


ra} 


ih) 


® ct 
w 
| 
A. 


w 


ay 
, B 
© @ 


pH A. 
ct 


O 


Be ch 


 } 


x 3 


io 
> 


7) 
4 
mm 
0 MU OY O 


i rh Fe hy 
 ¢ 
a 4 


ow 
1 O P. td bs ct Bs 


3° BI 


t 


r 
Pa 


rt} 
3 ©) rh ri 


O° 


Q'U Uw ct HOO & ct 


fs 
rey 


ct 
te © 
ri oOo 'U 
6 als | 


o 


ct tract Hs 


a 


0M oO ct 
or Cc, 8 
ios) 
rw 
ce) 
o 


ps oct © 


ono o 


ct 
03 
ry 


ct 
oh 
o> 


fo 


the Grievance C 
the issue suomit 


@ 


fo 
3 terra. 


a 
a 


4 


a 


ct 


=~ 
he kw 


fe) 
@ 
wv 
c 
5 
=} 
| a 
) ct 
@ © ret 


e 
- 


tad he 


EXHIBIT 


DEFENDANTS ' 


uv 
“ 


. 


tenes 
ee de ee 


re) ] 
{3 
ir] 
$3 
v 
Y G 
O —4 
Q 
3 
Rr a 
oT 
fs 9a 
ov 
o 1 
wWo& 
q) 33 
Or 
2 
QW ja 
2 
413 
1] 
a | he 
gm 1 
w 
ci ] 
- .O 
AG 
Oo 
Gri 
yo WG 
W ov. 
v 
a 89 
ae 
| oe | 
| 
oR 
= 
yh 
# 


can 


== 


: 
4 
Ms a 
tae Anes ~ 


sy = 
© AuULES OFT 


’ 


ante 


wad 


1) 
<2 
Y oO 
CO rd 
“A 1) 
en 
i Pr 
oO 413 
- $a 
Vv oO 
.Q U4 
AG 
rf od 
54 
i 
i re | 

= 
Vv. 
GE 

oO 
1) va | 
yy 
Saud 
uy 

£0) ] 
13 SG 
ie 
U 
ve ef 
Vv 

+] 

a Vv 
hs 
0 
‘i @ 
Woh 
As? ] 
et O 
oe Bl] 
6 


° 
102 


clus 


3a 


OPINION OF THE COURT 


EDWARD WEINFELD, D.J. 

Plaintiff, National Starch & Chemical Cor- 
poration, the purchaser of 25,550 bags of tapioca flour 
shipped from Bangkok aboard the SS Hermione, brings this 
action against the defendant, Amber Maritime Corp., the 
time charterer of the vessel, to recover for cargo damage 
and nondelivery of a portion of the shipment. 

Thai Tapioca, Ltd. of Bangkok there delivered 
to the vessel the merchandise, for which four clean bills 
of iading were issued by the defendant to the order of 
Thai Tapioca, which endorsed them to an affiliate, 

Tapioca Associates. Long prior to the shipment, on March 
24, 1972, Tapioca Associates agreed to sell the merchandise 
to the plaintiff, ex dock. On August 23, 1972, the con- 
tract between Tapioca Associates and plaintiff was modi- 
fied by a writing which provided that National Starch « 
Chemical Corporation was to secure "risk coverage under 
[its] open marine and war risk insurance policy. « . for 
the above shipments upon declaration at the ex dock value." 
Their arrangement further provided: "In event of loss 


due to marine or war risk perils, resulting in non-delivery, 
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Tapioca A'ssociation, Inc. will be paid versus shipping 
documents." 

On arrival of the goods in the United States 
in November 1972 they were outturned at two poi -s, 
Philadelphia and Baltimore. Tapioca Associates endorsed 
the bills of lading to its forwarding agents, who sur- 
rendered them to the carrier, together with an order to 
deliver the merchandise to National Starck & Chemical Cor- 
poration. it is not disputed that a portion of the cargo 
was damaged and also that there was nondelivery of another 
portion. The parties have stipulated as to the damages 
for these items. What is at issue is plaintiff's right 
to recover the damages. The defendant contends that plain- 
tiff was not the owner or holder of the bills of lading at 
any time, anc was not the owner of the tapioca flour at 
the time it is claimed it was damaged, and accordingly is 
not entitled to recover. 

While it is true that the bills of lading were 
not formally endorsed or assigned to plaintiff, it is 
clear that at all times, even before the issuance of the 


bills of lading, plaintiff, as the purchaser of the yet 
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to be delivered shipment, was the beneficial owner 


thereof. This is underscored by the August 23 letter 
agreement betweer plaintiff, as purchaser, and Tapioca 
Association, as seller of the shipment. The terms of 
that agreement provided that plaintiff was to be obligated 
for the full purchase price regardless of the condition 
of the goods upon delivery, plaintiff was to bear the risk 
of any damage to the goods during transit, and plaintiff, 
not the seller (as usually is the case in an ex dock sale), 
was to insure against that risk. Under thic arrangement, 
even if plaintiff was not the formal holder of legal title, 
it was at least the equitable or beneficial owner and is 
entitled to maintain the action against the carrier for the 
loss sustained. ‘+) 

Firestone Plantations Co. v. Pan Atlantic $.8. 


Corporation, ‘2) 


There the court did dismiss a cargo damage action brought 


relied upon by defendant, is distinguishable. 


by a purchaser, which the court noted was not an assignee 


(1) See Elia Salzman Tobacco Co. v. Ss Mermacwind, 
371 F.2d 537, 539-40 (2d Cir. 1967); M.W. Zack 
Metal Co. v. The S.S. Birmingham City, 291 F.2d 
451, 453 (2d Cir. 1961). 


(2) 77 F. Supp. 401 (S.D.N.Y. 1948). 
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of the bills of lading. But'in that case the plaintiff- 
purchaser had agreed to purchase all crude rubber or 
latex that another party, a gcvernuental agency with 
responsibility for acquiring and disposing of all rubber 
imports, purchased from the initial seller. The plaintiff 
purchased the rubber "by independent transaction" through 
invoices dated over thirty days after delivery to the 
dock. The court expressly noted that plaintiff did not 
acquire any rights in the cargo while it was in transit 
and explained its holding: 
"The transaction being ex-dock, I 

think the purchaser made its bargain for 

the crude rubber in the condition in which 

it was at that place. If it had suffered 

damage while on the ship, presumably the 

price to be paid would have been adjusted 

by negotiation so as to allow, for the 

determination then present." 
In the instant case, as explained above, the plaintiff 
made its bargain for the goods as they were when shipped, 
Obligated itself to pay its seller the agreed upon price 


regardless of any damage suffered in transit, and assumed 


the risk of any loss due to damage in transit. 


(3) Id. at 402. 
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Insofar as the defendant claims that plaintiff 


was not the owner of the cargo, its only legitimate con- 
cern is that in the event it is found liable, it is nut 
called upon to pay damages twice for the same loss. There 
is no danger of double recovery in this case since Tapioca 
Associates upon this trial expressly disavowed any claim 
for loss in connection with the cargo. Moreover, Tapioca 
Associates, in a suit in the Eastern District of New York 
referred to hereafter, did not include any such claim. 
Under all the circumstances, the defendant cannot defeat 
Plaintiff's claim by contending that only Tapioca may 
assert such a claim. ‘4? 

The defendant makes a further contention that 
plaintiff is barred from recovery in this action by rea- 
son of a judgment entered in an action brought in the 
Eastern District Court by Tapioca Associates against the 
defendant herein, the carrier, to which action plaintiff 
here was not a party, to recover for increased trucking 
charges made necessary when the cargo was unloaded ata 


Part other than that Originally designated. This plea 


(4) See Elia Salzman Tobacco Co. Vv. S.S. Mormacwind, 


371 F.2d 537, 540 (2a Cir. 1967). 


must fail in the light of defendant's own position in 
opposing consolidation of this action with the Eastern 
District action. The defendant expressly acknowledged 
that “"(t]hat suit [the Eastern District action] does not 
involve in any way cargo damage ... . The issue in 
these two cases are entirely separate and distinct and 
no advantage will be obtained by having them tried at 
the same time and before the same Judge." 

Plaintiff established a prima facie case of 
liability by showing receipt of the goods by the defend- 
and carrier in good condition, as evidenced by the clean 
bills of lading, ‘>? and a combination of nondelivery and 


delivery in a damaged condition. ‘6) 


The defendant bears 
the burden of showing that the damage was due to one of 
the “excepted causes" under the Carriage of Goods by Sea 


Act “"cocsa"). ©”? In this case the defendant contends 


that the damage was caused by "perils of the sea" ‘®) or 


(5) 46 U.S.C. § 1303(4). 


(6) E.g., Demsey & Associates v. S.S. Sea Star, 461 F.2d 
1009, 1014 (2d Cir. 1972). 


(7) Id. at 1015. 


(8) 46 U.S.C.§ 1304 (2) (c). 
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acts or omissions of the shipper or its agent 9) -- 


namoly, inadequate packaging. 

The only evidence with respect to weather con- 
ditions established that the vessel encountered two storms, 
but that such storms would normally be expected on the 
voyage and the wind force during these storms was not un- 
usual. Defendant has not demonstrated that any condition 
encountered by tne vessel to a "peril of the sea." (10) 

The defense of inadequate packaging does not 
affect plaintiff's claim of nondelivery; it only relates 
to the claim for damage to delivered goods. Plaintiff's 
and defendant's witnesses differed as to whether the 
palletized tapioca was covered on the top and all four 
sides with fiberboard, whether there were vertical posts 
at the four corners of the pallet, and whether the bags 
of tapioca were glued to each other and to the floor of 
the pallet. Photographs admitted into evidence support 


the defendant's position that two sides of most pallets 


(9) 46 U.S.C. § 1304(2) (i). 


(10) See, e.g., R.T. Jones Lumber Co. v. Roen S.S. Co., 
270 F.2d 456, 458 (2d Cir. 1959). 
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were substantially exposei, although all edges were pro- 
tected by fiberboard. But even accepting this fact, and 
assuming that the pallets did not have posts at each 
corner and that the bags were not glued in any way, it 
does not follow that the packaging was inadequate. The 
defendant's witness, a marine surveyor, testified that 
shippers of tapioca at the time alternated between a 
four sided packas. .d a two-sided package, and that he 
had seen other shipments packed the same way that outt 
without “*amage. There was a lack of competent proof that 
the manner of packing was the cause of the damage. 
Plaintiff is entitled to recover the total 

stipulated amount of damages, $15,929.60. 
Dated: New York, N.Y. 

June 6, 1975 


EDWARD WEINFELD 
United States District Judge 
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JUDGMENT APPEALED FROM 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


{ SAME TITLE ] 


This action came on for trial before the 
Court, Honorable Edvard Weinfeld, District Judge, 
presiding, and the issues having been duly tried 
and a decision having been duly rendered and filed 
in Court under Opinion No. 42547 on June 6, 1975; 

IT IS ORDERED AND JUDGED that the plaintiff, 
National Starch & Chemical corporation, recover of the 
defendant, Amber Maritime Corp., the sum of FIFTEEN 
THOUSAND NINE HUNDRED TWENTY-NINE & 60/100 ($15,929.60) 
DOLLARS with interest thereon at the rate of six per 
cent from the twentieth day of November, 1972, in the 
amount of TWO THOUSAND FOUR HUNDRED SEVENTY-EIGHT & 
NO/100 ($2,478.00) DOLLARS, amounting in all to the 
sum of EICHTEEN THOUSAND FOUR HUNDRED SEVEN & 60/100 
($18,407.60) DOLLARS, together with its costs of 
action to be taxed by the clerk of the court; and 

IT IS FURHER ORDGRED AND ADJUDGED that the 
action against Apollo Shipping Co. be dismissed 


without costs, no appearance having been entered by 
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the said defendant. 


Dated at New York, New York this 24th day of June, 1975. 


s/ Edward Weinfeld _ 
sae ie. ale 


JUDGMENT ENTERED - 6/30/75 


s/ Raymond F. Burghardt 


Clerk 


